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QUESTIONS PRESENTED 


1. Was a genuine issue as to a material fact raised by 

i appellant’s assertion that his answers to the questions in 

' the Form 57 were given in good faith and without an intent 
to conceal or mislead? 


2. Was a genuine issue as to a material fact raised by 

appellant’s assertion that he had been informed by re- 

| sponsible employees of the Civil Service Commission that 

there was no evidence in the Commission’s files upon which 
to base a finding of immoral conduct? 


INDEX AND TABLE OF CASES 


Jurisdictional Statement 
Statement of the Case 
Points Raised on Appeal 
Summary of Argument 


A. Issue of Fact in Army Action 
B. Issue of Fact in Commission Action 
C. Courts May Review Arbitrary Actions 


CASES CITED 
Accardi v. Shaughnessy, 347 U.S. 260 
Eclov v. U.S. 137 Ct. Cl. 341 
Gadsden v. U.S., 78 F. Supp. 126, 111 Ct. Cl. 487 
Coes ae ee weenie . U.S. App. D.C. 


ae v. Fa 121 F. Supp. 630, 128 Ct. Cl. 489 

Kohlberg v. Gray, 93 U.S. App. D.C. 97, 207 F. 2d 35 8 
Novogroski v. U.S. (Ct. Cl.) 153 F. Supp. 421 

Service v. Dulles, 354 U.S. 363 


Slochower v. Board of Higher Education, 350 U.S. 
551 10, 11 


Ullman v. U.S., 350 U.S. 422 
Vitarelli v. Seaton, 359 U.S. 535 
Watson v. U.S., 162 F. Supp. 755 
Wieman v. Updegraff, 344 U.S. 183 


IN THE 


United States Court of Appeals 


For tHe Distzict or Cotumsi Crmcurr 


No. 15,596 


Franxuin Epwarp Kameny, Appellant 
v. 


Wuser M. Brucker, Rocer W. Jonzs, FRepErick 
J. Lawton, Bazsara Bates GUNDERSON, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


This is an appeal docketed February 29, 1960 under the 
provisions of Title 28, Section 1291 U.S. Code, from an 
Order of the United States District Court for the District 
of Columbia entered December 28, 1959 granting summary 
judgment to the defendants-appellees herein. Notice of 
Appeal was filed January 22, 1960. 


2 


STATEMENT OF THE CASE 


Appellant executed a Standard Form 57 application for 
appointment with the Army Map Service on June 23, 1957. 
He received a temporary appointment (pending establish- 
ment of a register under Civil Service Regulation 2.302) 
as an astronomer, GS-9, with the Army Map Service, 
Geodetic Division, Research and Analysis Branch, Corps 
of Engineers, at Washington, D. C., on July 15, 1957. 
Appellant’s appointment was made subject to investigation 
and inquiry which was initiated by the Civil Service Com- 
mission to determine plaintiff’s suitability for competitive 
Federal Civil Service employment. Appellant was inter- 
viewed by agents of the Civil Service Commission on 
November 26 and December 5, 1957 (Ex. 15; J.A. 22-30). 


In the November 26 interview, the Commission investi- 
gator said: ‘Information has come to the attention of the 
U.S. Civil Service Commission that you are a homosexual’’ 
and asked, ‘“What comment, if any, do you care to make?’’ 
Appellant answered: ‘‘I prefer not to answer any questions 
on my sex life on the grounds (1) under the laws of this 
country, any sexual activity whatever, of any description 
at all, is illegal on the part of an unmarried person, and 
(2) as a matter of principle, one’s own private life is his 
own. There is very little in the way of sex activity that 
I have not at one time or another been curious about or 
experimented with.’’ Appellant was then asked: ‘‘What 
and when was the last activity in which you participated?”’ 
to which appellant again answered as above. (Ex. No. 15, 
J.A. 24). 


In the December 5 interview, the Commission investi- 
gator stated: ‘‘Dr. Kameny, during the course of our 
investigation into your background, the Civil Service 
Commission has received information which alleges you 
are a homosexual’’, and asked appellant, ‘‘In view of this 
information, what comment do you wish to make?”’ Appel- 
lant answered: ‘‘I have no comment. It is impossible to 


3 


offer intelligent or meaningful comment without knowledge 
of the details of the information.’’ The investigator then 
asked: ‘‘Dr. Kameny, have you engaged actively or pas- 
sively in any oral act of coition, anal intercourse or mutual 
masturbation with another person of the same sex?’’ 
Appellant answered: ‘‘I perfer not to answer or comment 
on any questions of my sex life on the grounds (1) under 
the laws of this country, any sexual activity whatsoever, 
of any description, is illegal on the part of an unmarried 
person and (2) as a matter of principle, I feel that one’s 
own private life is his own.’? (Ex. No. 15, J.A. 28). 


A December 10, 1957 letter signed, ‘“‘For the Com- 
mander’’, by ‘‘B. D. Hull, Civilian personnel Officer”’ 
(of the Army Map Service), advised appellant that the 
installation proposed to effect his removal on December 20, 
1957 ‘‘for falsification of official government documents in 
connection with your employment at the Army Map 
Service’’, in that appellant had ‘‘failed to furnish a com- 


pletely truthful answer to Item 33’’ (34 narrative amplify- 
ing his ‘‘yes’’ answer to Item 33 of the Standard Form 
57). (Ex. No. 1, J.A. 7-8). 


Item 33 of the Standard Form 57 reads as follows: 


Have you ever been arrested, charged or held by 
Federal, State or other law-enforcement authorities 
for any violation of any Federal law, State law, 
County or Municipal law, regulation or ordinance? 
Do not include anything that happened before your 
16th birthday. Do not include traffic violations for 
which a fine of $25 or less was imposed. All other 
charges must be included even if they were dismissed. 
If your answer is ‘yes’, give in Item 34 for each case: 
(1) approximate date (2) charge (3) place (4) action 
taken. 


Appellant had answered Item 33 by placing an XK mark 
in the ‘‘yes’’ column. In Item 34 appellant had written: 
‘August 1956; Disorderly Conduct; San Francisco; Not 
Guilty, Charge Dismissed’”’. (Ex. No. 10, J.A. 15-16). 
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Appellant had been arrested in San Francisco in August 
of 1956 and charged with ‘‘Violation of Section 215 Police 
Code (Lewd and Indecent Acts)’. Appellant had pled 
guilty; had been fined $50 and (without sentence having 
been imposed) had been placed on probation for six months. 
At the end of the six month period, to wit: March 12, 1957, 
the period of probation was terminated, the plea of guilty 
was set aside, a plea of not guilty entered and the complaint 
was dismissed by order of the Court pursuant to Section 
1203.4 Penal Code, California. (Ex. No. 2, J.A. 9). 


Appellant in his affidavit filed with his opposition to 
appellees’ motion for summary judgment said: 


At police headquarters, I was told that I had been 
arrested because I let him touch me. * * * I asked 
them (the police) for advice. * * * They told me that 
if I were to plead not guilty the matter would be con- 
tinued for probably a week. * * * I could not afford 
to stay in San Francisco for a week to await trial * ° “ 
I, therefore, plead guilty at the hearing and was turned 
over to the probation officer. * * * He told me that, 
under California law, at the end of the probationary 
period I could have the guilty plea set aside and a plea 
of not guilty entered following which the case would be 
entered as dismissed. * * * I asked him what I could say 
in the future if I were asked any questions about this 
incident. * * * He advised me that I should answer that 
I had been arrested, but that the case was dismissed on 
a plea of not guilty. * * * He said that that is what 
the record would show. * * * I never saw the name of 
the charge on any document of any description at any 
time or place until the Government commenced action 
late in 1957. * * * I had often heard such conduct re- 
ferred to as Disorderly Conduct . 


The December 10, 1957 letter of charges pointed out that 
if all this information had been available to the installa- 
tion, appellant migth not have been considered for appoint- 
ment. (Ex. No. 1, J.A. 7-8). 


By a sworn statement dated December 11, 1957 and 
notarized December 12, 1957, appellant responded to the 
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notice of proposed adverse action, by insisting that his 
answer to Item 33 was true. (Ex. No. 3, J.A. 10-12). 


By a letter dated December 20, 1957 signed ‘‘For the 
Commander”’ by ‘‘B. D. Hull, Civilian Personnel Officer’’, 
appellant was informed that it had been decided that the 
charge was sustained. (Ex. No. 4, J.A. 12-13). 


Defendant immediately appealed the adverse action and 
asked for a hearing under the Army Civilian Employee 
grievance procedures set forth in CPR E2. (Ex. No. 6, J.A. 
13-14). On December 23, 1957, in response to his appeal, 
appellant was granted a hearing before the Commanding 
Officer and the Civilian Personnel Officer of the Army 
Map Service. There was no transcript of the proceeding. 
(Complaint Count I { 7.) 


By a letter dated January 15, 1958 the Chief of the 
Investigation Division of the Civil Service Commission 
advised appellant that he did not meet suitability standards 


as required for employment in competitive Federal service 
and, therefore, any eligibility which appellant had on Com- 
mission registers was cancelled and he was barred from 
competing in examinations for or accepting appointments 
to positions in the competitive Federal service for a period 
of three years from that date. He was advised of his 
right to appeal the decision. The letter stated: ‘‘. . . the 
Commission has found that you are disqualified for em- 
ployment in competitive Federal service under the pro- 
visions of Section 2.106 of the Civil Service Regulations, 
because of immoral conduct.’? (Complaint Count II { 5.) 


On February 14, 1958, appellant appealed from the action 
of the Investigation Division to the Board of Appeals and 
Review of the Civil Service Commission. (Complaint 
Count II { 6.) On March 12, 1958, a letter from the Com- 
mander of the Army Map Service was mailed to plaintiff 
advising him that the removal action taken by the Army 
Map Service was considered to have been justified and that 
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no action would be taken to effect his reinstatement. (Ex. 
No. 9, J-A. 14-15). 


The Board of Appeals and Review affirmed the previous 
action of the Investigation Division and appellant was 
notified of the decision by a letter dated March 17, 1958. 
(Complaint Count II 7.) By a letter dated May 5, 1958, 
appellant advised the Commanding Officer, Army Map 
Service, of his refusal to accept the March 12, 1958 decision 
as final and his determination to continue to fight the 
removal. (Complaint Count II 79.) On March 30, 1958, 
appellant appealed the adverse decision of the Civil 
Service Commission’s Board of Appeals and Review to 
Harris Ellsworth, the then Chairman of the Civil Service 
Commission. (Complaint Count II 78.) Mr. Ellsworth, 
by a letter dated May 15, 1958, informed appellant that the 
facts of the case did not warrant its reopening. (Ex. No. 
15, J.A. 32). 


In the latter part of June, 1958, Kimbell Johnson for the 
Civil Service Commission reviewed the file ‘‘for the pur- 
pose of determining whether a more complete answer could 
be made with respect to the information upon which the 
adverse decision’? was based. On June 30, 1958, Kimbell 
Johnson refused to furnish ‘‘any additional information’’. 
(Appellant’s Affidavit, J.A. 35-40). 


Appellant wrote appellee Roger W. Jones on March 19, 
1959, asking for reconsideration of his case. Appellee Jones 
refused reconsideration on March 31, 1959. (Complaint 
Count II 12-15.) Appellant filed his suit on June 16, 
1959. No answer was filed but each appellee filed a motion 
for summary judgment which was granted by the Trial 
Court. It is from this action that this appeal is taken. 


POINT RAISED ON APPEAL 


The motion for summary judgment as to all defendants- 
appellees should have been denied on the ground that 
genuine issues as to material facts existed. 
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SUMMARY OF ARGUMENT 


The question as to whether appellant deliberately 
falsified his answers to Items 33 and 34 of the Standard 
Form 57 presented a genuine issue at to a material fact 
since innocent falsification is not grounds for separation. 


Appellant was not accorded his procedural rights by the 
Army Map Service. 


The question as to whether there was any evidence to 
support a finding of immoral conduct presented a genuine 
issue as to a material fact. An arbitrary action by the 
Army Map Service or the Civil Service Commission may 
be reviewed and set aside by the Courts. 


ARGUMENT 


A. The Court Erred in Granting the Motion for Summary 
Judgment as to Appellee Brucker Since There Was a 
Genuine Issue as to a Material Fact. 


1. The issue was, did plaintiff-appellant deliberately and 
intentionally falsify his answers to Items 33 and 34 in 
the Standard Form 57? 


a. ‘‘Disorderly Conduct.’’ In his answers to Items 33 
and 34 appellant properly revealed that he had been ar- 
rested and disclosed the time and place of the arrest. He 
‘described the charge not in the terms of the ordinance, 
but in words which he thought properly described the 
alleged offense. In his affidavit appellant says that at the 
time he filled out the Form 57 he could not recall the exact 
wording of the charge. He was not sure that he had ever 
heard it; he was certain that he had never seen it written 
down. In his affidavit he says that he was, of course, aware 
of what had happened in San Francisco and had often 
heard like conduct referred to as ‘‘disorderly conduct’’. 
He says he used the words in good faith believing that 
“JT was describing exactly the nature of the charge’. He 
says that the words, in his mind, indicated a serious charge. 
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b. “‘Action Taken.’ In his affidavit, appellant says that 
he specifically asked the probation officer how to answer 
such a question and was advised that he could answer it as 
he did and be truthful. He says he thought he was quoting 
the record. 


c. Not willful, deliberate or intentional misinformation. 
Appellant certainly disclosed the incident fully and in his 
affidavit says that he expected the Civil Service Commis- 
sion to investigate the incident. He made no effort to 
conceal or mislead. The ‘‘False”? answer does not fall 
within the fraud ruling of Kohlberg v. Gray, 93 U.S. App. 
D.C. 97; 207 F. 2d 35. A false answer in a Form 57 must 
be a willful or intentional one to justify a separation, 5 
FC.R 2.104(4); Kohlberg v. Gray, supra. 


d. Appellant was not accorded his procedural rights by 
the Army Map Service. 


The charges against appellant, dated December 10, 1957 


were signed ‘‘For the Commander”? by “‘B. D. Hull, 
Civilian Personnel Officer”. (Ex. No. 1, J.A. 7-8). The 
December 20, 1957 letter of decision was signed ‘‘For the 
Commander”’ by ‘‘B. D. Hull, Civilian Personnel Officer’. 
(Ex. No. 4, J.A. 12-13). Appellant invoked the grievance 
procedure provided for in Civilian Personnel Regulation 
#2. The Hearing Board was composed of the Commander 
and B. D. Hull, Civilian Personnel Officer. (Complaint 
Count I 77, J.A. 3). Thus the charges were brought, 
initially decided and decided on appeal by the same two 
men. This is not due process. 


C.PR. E 2, 1, 4, b provides: 


Complaints or grievances arising from the following 
types of decisions or actions will be processed under 
these regulations with authority for final action vested 
in the commanding officer. Hearings may be held 
at the commanding officer’s discretion, but the employee 
concerned will not be entitled to request a review, 
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except as provided in (8) below. (The exceptions are 
not material to this case). 


CPR. E a, 1, 2, j provides under ‘‘Definitions”’: 


Hearing. A formally convened meeting, or a series of 
meetings, at which an officially appointed, impartial, 
disinterested group serves as a fact-finding body to 
develop pertinent testimony and evidence relating to 
a grievance case as a basis for recommending appropri- 
ate decision or action by the installation commander. 
(Ex. No. 6) 


Appellant, having invoked the grievance procedure as a 
matter of right, and the Commander, having granted a 
hearing, was entitled under the C.P.R. provision to a hear- 
ing before an ‘‘impartial, disinterested group’’ “officially 
appointed’? and ‘‘formally convened”’. He didn’t get it. 
Under Watson v. U.S., 162 F. Supp. 755, appellant would 
be entitled to an order to reinstate because of the Army 
Map Services’ failure to follow its own regulations, Service 


v. Dulles, 354 U.S. 363, 386, 387; Vitarelli v. Seaton, 359 
U.S. 535, 547; Graham v. Richmond, .... U.S. App. D.C. 
. s+ 272 F. 2d 517, 522; U.S. ex rel Accardi v. Shaughnessy, 
347 US. 260. 


An order to the Secretary of the Army to reinstate 
appellant would be ineffective, however, in the face of the 
Civil Service Commission’s finding of unsuitability. The 
granting of the motion as to appellee Brucker should, how- 
ever, now be reversed by this Court. 


B. The Court Erred in Granting the Motion for Summary 
Judgment ar to Defendants-Appellees Jones, Lawton and 
Gunderson Since There Was a Genuine Issue as to 
Material Fact. 


1. The issue was, did the Civil Service Commission have 
anything in its files upon which to base a finding of im- 
moral conduct? 
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a. What did the Commission have? Appellant, in his 
complaint and in his affidavit states that he had been 
informed by responsible personnel of the Commission 
that the Civil Service Commission had nothing in its files 
upon which to base a finding of unsuitability on the grounds 
of immoral conduct. The Commission had the record of 
the San Francisco arrest and the disposition of the case. 
In his affidavit, appellant describes the incident in the same 
manner as he had described it in his appeal to the Com- 
mission. He was not the actor. He did not even respond 
but was a victim. There was nothing in the incident which 
established immoral conduct as a matter of law. The 
Commission also had the transcripts of his interviews. 


In his complaint and in his affidavit, appellant states that 
he has been told by employees of the Civil Service Com- 
mission that the Commission’s action in declaring him 
unsuitable was not based upon any evidence in the files, 
nor upon anything he had said in the interviews, but 
rather upon the ‘‘tone and tenor’’ of his answers to the 
questions put to him by the investigators. 


b. Refusal to answer questions. Appellant, in the inter- 
views, refused to answer questions concerning his sexual 
behavior. This refusal has to be what the said employees 
meant by the ‘‘tone and tenor’’ of his remarks. His re- 
fusal to answer questions on homosexuality were not ad- 
missions of immoral conduct, Ullman v. U.S., 350 U.S. 422. 
Use of the fifth Amendment or simply a refusal to answer 
any questions cannot be made grounds for disqualification 
for Federal employment as unsuitable, Slochower v. Board 
of Higher Education, 350 U.S. 551; Graham v. Richmond, 
.... U.S. App. D.C. ...., 272 F. 2d 517, 521, yet it is 
obvious that this is exactly what the Commission did. 
There is nothing in the law, Executive Orders or regula- 
tions which gives the Civil Service Commission the power 
or authority to disqualify an employee because he refuses 
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to answer questions put to him by the Commission’s 
investigators. 


c. Granting of the motion effectively denied appellant 
an opportunity to assert a denial of Ms Constitutional 
rights. Appellant was entitled to a denial of the motion 
for summary judgment and an opportunity to question 
Civil Service personnel under oath as to the information 
that was or was not in the files which might or might not 
show that appellant had been guilty of immoral conduct. 
He was entitled to an opportunity to examine and cross- 
examine witnesses under oath to find out what this ‘‘im- 
moral conduct’? was. If the San Francisco incident is all 
that the Commission has, appellant would be entitled to 
an order reinstating him. Implicit in the Commission’s 
finding, of course, is a conclusion that appellant is a 
homosexual and an unwritten rule that it is ‘‘immoral 
conduct”? to be a homosexual. Appellant was entitled to 
find out, by a trial of the issues, whether this was the 
basis for the Commission’s finding. If this could have 
been established by evidence adduced at a trial, then ap- 
pellant would have been in a position to challenge the 
constitutionality of an unwritten rule that one is guilty of 
<Gimmoral conduct”? if he is a homosexual, and is unsuit- 
able for Federal employment because he is a homosexual. 
Granting of the motion denied appellant this opportunity. 
Such an arbitrary, discriminatory and unreasonable rule 
of disqualification for Federal employment violates due 
process, Wieman v. Updegraff, 344 U.S. 183. In that case 
the Supreme Court struck down a so-called “‘loyalty oath’’ 
because it based employability solely on the fact of mem- 
bership in certain organizations. The Court pointed out 
that membership itself may be innocent and held that the 
classification of innocent and guilty together was arbitrary. 
In Slochower, supra, the Court said that the Wieman case 
“rests squarely on the proposition that ‘constitutional 
protection does extend to the public servant whose exclu- 
sion pursuant to a statute is patently arbitrary or dis- 
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criminatory’ ”’. Proof, or even a tacit admission, that a 
person is a homosexual does not, standing alone, prove 
that he has been guilty of immoral conduct. Disqualifica- 
tion of homosexuals for employment by the Government 
is arbitrary, discriminatory, and unreasonable, and denies 
to each member of the group (sizeable, it is said) equal 
protection under the law as guaranteed by the Fifth 
Amendment to the Constitution. 


C. Court May Review Firing and Finding of Unsuitability. 


Even where prescribed procedures are followed metic- 
ulously (as they were not by the Army) the Courts will 
review and reverse firings on a showing that the firing 
was an abuse of discretion, arbitrary or capricious, as 
would be the case were it established that appellant did 
not intend to deceive and that there was no evidence of 
immoral conduct in the Commission’s files, Gadsden v. U.S., 
78 F. Supp. 126, 111 Ct. Cl. 487; 100 F. Supp. 455; 


Novogroski v. U.S. (Ct. Cl. 1957) 153 F. Supp. 421; Eclov 
v. U.S., 137 Ct. Cl. 341; Knotts v. U.S., 121 F. Supp. 630; 
128 Ct. Cl. 489. 


CONCLUSION 


Since genuine issues as to material facts exist, and pro- 
cedural rights granted to appellant by CPR E2 have been 
violated, and the Court may review firings and findings of 
unsuitability when a showing of abuse of discretion has 
been made as here, and since the granting of appellees’ 
motion deprived appellant of his rights and protection 
under the Fifth Amendment to the Constitution, the deci- 
sion of the lower court should be reversed and the case 
remanded for a trial of the issues 


Respectfully submitted, 
Byron N. Scorr 
Washington 5, D. C. 
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Plaintiff’s Points and Authorities in Opposition to 
Motion for Summary Judgment 
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IN THE 


United States Court of Appeals 


For rae District or Cotumsra Crecurr 


No. 15,596 


Franxiin Epwarp Kameny, Appellant, 


v. 


Wuzer M. Brucker, Rocer W. Jones, Frepznicx J. 
Lawton, Barpara Bates Gunperson, Appellees. 


Relevant Docket Entries 
1. June 16, 1959—Complaint filed. 


2. September 14, 1959—Motion of defendants for Sum- 
mary Judgment with Exhibits filed. 


3. October 3, 1959—Plaintiff’s opposition, with affidavit, 
to defendants’ motion for Summary Judgment filed. 


4. October 22, 1959—Motion argued and submitted. 


5. December 28, 1959—Order entered granting defend- 
ants’ Motion for Summary Judgment. 


6. January 22, 1960—Notice of Appeal filed. 
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Filed June 16, 1959 


Complaint for a Declaratory Judgment and Mandatory Injunc- 
tion Ordering the Secretary of the Army to Reinstate 
Plaintiff in His Position as Astronomer, Job No. 4616, in 
the Army Map Service and Ordering the Civil Service 
Commission to Find Plaintiff Suitable for Employment in 
the Federal Service 


Plaintiff, for his complaint against the defendants avers 
as follows: 


Count I 


1. Jurisdiction of this Court over the subject matter is 
founded upon 28 U.S.C. 1331, 1332, 2201 and 2202; 5 U.S.C. 
22-1 and 1009 and Sections 11-305 and 306 of the District of 
Columbia Code. 

2. Plaintiff is a citizen of the United States and a resi- 
dent of the District of Columbia and from July 15, 1957 to 
December 20, 1957 was employed as an astronomer in the 
Army Map Service, Geodetic Division, Research and 


Analysis Branch of the Department of the Army and 
brings this action in his own right. Defendant Wilber M. 
Brucker is the Secretary of the Army; defendant Roger W. 
Jones is Chairman and defendants Frederick J> Lawton 
and Barbara Bates Gunderson are members of the United 
States Civil Service Commission all of whom officially re- 
side in the District of Columbia. 


3. On or about December 10, 1957, plaintiff was given a 
letter charging that he had falsified an official government 
Form 57 dated June 25, 1957, in that he had not recited 
the complete details in a proceeding following his arrest in 
San Francisco, and notifying him that it was proposed to 
effect his removal from his postion on December 20, 1957. 
He was given three calendar days in which to reply per- 
sonally and in writing. 

4. Plaintiff had answered the question truthfully by giv- 
ing in substance all that he believed the question called for 
by quoting entries of final disposition from the official court 
record in San Francisco. 
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5. On or about December 20, 1957, plaintiff was notified 
that the charge in the December 10, 1957 letter of charges 
had been sustained but that he had the right to appeal 
this decision through the grievance procedure outlined in 
Civilian Personnel Regulation B-2 within ten (10) work 
days from the effective date of this action. 


6. Plaintiff was removed from his job effective December 
20, 1957. 


7. Plaintiff filed an appeal and asked for a grievance 
board hearing. Contrary to the provisions of Regulation 
E-2, he was accorded only an informal interview with Col. 
F. O. Diercks, Corps of Engineers, then commanding Army 
Map Service and B. D. Hull, Civilian Personnel officer, 
Army Map Service. No transcript of the Interview was 
made but the removal action was approved by Col. Diercks. 


8, All efforts on the part of plaintiff to appeal the deci- 
sion of the Commander of Army Map Service within the 
Department of the Army were rejected orally on the 


ground that the Civil Service Commission had, on January 
15, 1958, declared plaintiff disqualified for employment in 
the competitive Federal service and barred him from ac- 
cepting appointments for a period of three years. 


9. Plaintiff was, therefore, denied his procedural right 
to a grievance board hearing and the separation and its 
affirmance were based upon a record that does not support 
the charge of falsification. 


Count II 


1. Paragraphs 1 and 2 of Count I are made a part of this 
Count. 


2. On June 23, 1957, plaintiff filed a Standard Form 57, 
application for Federal employment, for a position with the 
Corps of Engineers, Army Map Service, as an Astronomer, 
GS-9. 
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3. On or about November 26, 1967, plaintiff was inter- 
viewed by Civil Service Commission investigators and was 
given a transcript of the interview. 


4. On December 5, 1957, plaintiff was again interviewed 
by Civil Service Commission investigators and was again 
given a transcript of the interview. 


5. On January 15, 1958, Kimbell Johnson, Chief, Investi- 
gation Division, United States Civil Service Commission 
notified plaintiff that whereas the investigation conducted 
in this case had disclosed immoral conduct on his part, 
and whereas he had been given an opportunity to explain 
this information, but had refused to furnish a statement 
regarding his moral conduct, the Commission had found 
that he was disqualified for employment in the competitive 
Federal service under the provisions of Section 2.106 of 
the Civil Service Regulations because of immoral conduct. 


6. Plaintiff appealed the January 15 decision to the 
Board of Appeals and Review on February 14, 1958, on the 
grounds that there was no evidence to support a finding of 
immorality and that the action was arbitrary and capri- 
cious. 


7. The appeal was denied by the Board of Appeals and 
Review on March 17, 1958. 


8. Plaintiff appealed to the Civil Service Commission on 
March 30, 1958. 


9. In late April or early May of 1958 plaintiff notified 
COL. Diercks, Commanding Army Map Service that he did 
not consider the case closed and that he was determined to 
continue to fight the adverse decision. 

10. The March 30, 1958 appeal to the Commission was 
denied by a letter from the then Chairman of the Com- 
mission dated May 15, 1958. 

11. From May 16, 1958 to March 10, 1959, plaintiff at- 
tempted, by continued correspondence with the then Chair- 
man of the Commission, to persuade the Chairman that 
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there was no evidence to sustain the decision of the Com- 
mission. His forlorn hope that the publicity of court action 
would not be necessary proved illusory. 


12. In the latter part of June, 1958, Kimbell Johnson for 
the Civil Service Commission had agreed to ‘‘review’’ one 
of plaintiff’s letters to the Chairman of the Commission 
dated June 13, 1958 ‘“‘for the purpose of determining 
whether a more complete answer could be made with re- 
spect to the information upon which the adverse decision’”’ 
was based. 


13. By a letter dated June 30, 1958, Kimbell Johnson for 
the Civil Service Commission refused to furnish ‘‘any 
additional information”’. 


14. On March 19, 1959, plaintiff wrote defendant Roger 
W. Jones, asking for reconsideration of his case. 


15. Defendant Roger W. Jones refused to reverse the 
previous action by a letter dated March 31, 1959. 


16. In conference with representatives of the Civil Serv- 
ice Commission after March of 1958, plaintiff was informed 
that there was no evidence of immorality in the Civil Serv- 
ice Commission’s files and that the Commission’s action 
was based upon the ‘“‘tone and tenor’’ not upon the ‘‘sub- 
stance’? of plaintiff’s remarks made during the interviews 
of November 26 and December 5, 1957. 


Wuererore, the premises considered, plaintiff prays: 


1. That an order be entered herein declaring the Decem- 
ber 20, 1957 separation from the Army Map Service to have 
been unwarranted and illegal. 

2. That a mandatory injunction issue directing the 
Secretary of the Army to take or cause to be taken appro- 
priate action to reinstate and restore plaintiff to the posi- 
tion held by him on December 20, 1957. 

3. That the said order declare the January 15, 1958 ac- 
tion of the Civil Service Commission holding plaintiff un- 
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suitable for and barring him for three years from employ- 
ment in the Federal service to have been unwarranted and 
illegal in that it was not supported by any evidence. 

4. That a mandatory injunction issue directing the Civil 
Service Commission to declare plaintiff eligible for employ- 
ment in the competitive Federal service. 


Byron N. Scorr 
Attorney for Plaintiff 
517 Wyatt Building 
Washington 5, D. C. 
STerling 3-1025 


Filed September 14, 1959 
Defendants’ Motion for Summary Judgment 


Comes now defendants by their attorney, the United 
States Attorney, and move for summary judgment herein 
on the ground that there is no genuine issue of material 
fact and defendants are entitled to judgment as a matter 
of law. 


Attached hereto and made a part of the instant motion 
are certified copies of records of the Department of the 
Army, identified as Exhibits 1-14, and of the Civil Service 
Commission, identified as Exhibit 15. 


/s/ OLtIver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epvwarp P. TroxeLn 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ JouN F. Dorie 
John F. Doyle 
Assistant United States Attorney 


/8/ Harotp D. Ruynepance, JR. 
Harold D. Rhynedance, Jr. 
Assistant Umited States Attorney 
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Exhibit No. 1 
B4-201 (Kameny, Franklin E.) 10 December 1957 
Sussecr: Removal 


To: Dr. Franklin E. Kameny 
Geodetic Division 
Research and Analysis Branch 


1. This is to advise you that it is proposed to effect your 
removal on 20 December 1957 for falsification of official 
government documents in connection with your employ- 
ment at the Army Map Service. 


2. The specific charge set forth below is made against you 
in support of the above action. 


You filed a Standard Form 57, Application for Federal 
Employment, dated 23 June 1957, in applying for a position 
with this installation as an Astronomer, GS-9. This form 
contained the following question. Number 33, Have you 


ever been arrested, charged, or held by Federal, State, or 
other law-enforcement authorities for any violation of any 
Federal law, State law, county or municipal law, regulation 
or ordinance? Do not include anything that happened be- 
fore your 16th birthday. Do not include traffic violations 
for which a fine of $25 or less was imposed. All other 
charges must be included even if they were dismissed. If 
your answer is ‘‘yes’’, give in Item Number 34 for each 
case, (1) approximate date, (2) charge, (3) place, (4) 
action taken. 


You answered this question by placing an (x) in the 
block under the column marked Yes. Your explanation in 
Item number 34 was as follows: ‘‘August 1956: Dis- 
orderly conduct; San Francisco; not guilty; charge dis- 
missed.’’ 


You failed to furnish a completely truthful answer and 
had the following information been available you may not 
have been considered for appointment by this agency. 
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Information disclosed from the police records of San 
Francisco, California, show that you were arrested by In- 
spectors of the Sex Detail of the San Francisco Police De- 
partment on 29 August 1956 in the Hast Bay Terminal 
lavatory. The charge that you failed to show and upon 
which this action is based, was that you were arrested on 
the charge of Violation of Section 215 Police Code (Lewd 
and Indecent Acts). You were fined $50.00 and put on pro- 
bation for 6 months. 


3. You have the right to answer this notice of proposed 
adverse action personally, and in writing, and to submit 
any and all evidence you may desire within three (3) cal- 
endar days from the date of receipt of this notice. The 
Civilian Personnel Office will make such pertinent regula- 
tions and records available as you may require for prepa- 
ration of your reply. Your answer should be mailed or 
delivered to the Personnel Officer, Room 106, Erskine Hall. 


4. Careful consideration will be given to the charge and 


to your reply, and you will be furnished a written notice 
of final decision. 


5. You will be continued in a work status in your pres- 
ent position during the advance notice period. 
For the Commander: 


B. D. Hutt 
Civilian Personnel Officer 
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Exhibit No. 2 


IN THE MUNICIPAL COURT OF THE STATE OF CALIFORNIA IN AND 
FOR THE COUNTY OF SAN FRANCISCO 


Case No. 10634 
Tae PEopLe oF THE SraTE OF CALIFORNIA, Plaintiff, 
v. 
Frangurn Epwarp Kameny, Defendant. 


Propation Orricer’s Report RECOMMENDING DisMIssaL 
Pursuant vo Szc. 1203.4 P. C. 


Franklin Edward Kameny convicted of 215 MPC before 
the Honorable Alvin E. Weinberger was on 8/29/56, with- 
out sentence, granted probation for a period of 6 mo. 
Defendant having complied with the orders of the Court 
and the conditions of probation, 6 mo. probation and $50.00 
fine. 


Ir Is Tuererore Respectrutty RecomMenvep that the 
period of probation be terminated, that the plea or verdict 
of guilty be set aside and a plea of not guilty entered, and 
that the information or complaint be dismissed pursuant 
to Section 1203.4 Penal Code. 


Respectfully submitted, 


Joun D. KavanaucH 
Probation Officer 


By Rosert O. Grorce 
Deputy Probation Officer 


It is the order of this Court that the period of proba- 
tion be terminated in the above entitled case, that the plea 
or verdict of guilty be set aside and a plea of not guilty be 
entered, and that the information or complaint be dismissed. 


Lenore D. UNDERWOOD 
Judge of the Municipal Court 
Date March 12, 1957. 
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Exhibit No. 3 
11 December, 1957 
To: Commanding Officer, Army Map Service 
Turvu: Chief Personnel Officer 


Sussecrt: Sworn Answer to Charge Dated 10 December, 
1957 


I wish to commence by stating that as a matter of firm 
personal principle, morality, and ethics, I do not knowingly 
and/or intentionally make, and have not so made mis-state- 
ments of fact, of any sort, whether formally, officially, in 
writing and/or under oath, or casually, informally, and un- 
officially. I have devoted much of my life, and have gone 
to great effort to develop a reputation for complete truth- 
fulness and reliable accuracy of statement, to a degree con- 
siderably higher than that of most people around me, and 
to see to it that that reputation is properly deserved. 


The final statement on the Form 57, under which I placed 
my signature, says that the statements made were true, 
correct and complete to the best of my knowledge and 
belief. To the best of my knowledge and belief at the time 
the form was filled in, the statements were true. 


Explicitly: 


(1) The name of the charge. The circumstances of the 
arrest and appearance in court were understandably ones 
of extreme tension under which I did not make any attempt 
to ascertain or memorize the precise charge. I did not— 
and still do not—have any record whatever of the title or 
name of the charge in question. I have neither the ex- 
perience nor the legal background—I was hired as a scien- 
tist, not as a lawyer—to know all of the ins and outs of 
legal terminology and nomenclature involving such charges. 
I put down on the Form 57 what I assumed, honestly to be 
the title of the charge. I had no reason to doubt this 
until I was questioned about three weeks ago. I am now 
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informed by legal counsel that similar charges in many 
states are indeed classed as disorderly conduct. 


The matter was a painful one; it was past; it was, I had 
hoped (and it ought to be) dead; it was (and is), really, not 
of great importance as far as competent service to the 
government is concerned; hence it did not occur to me to 
check what I thought to be the charge against the official 
record. If I was mistaken in the charge, my error was an 
innocent and honest one. 


(2) The action taken. The Form 57 does not ask for 
a narrative in answer to question 33. It does not even ask 
for full details. It requests merely that if the answer be 
“tyes”’, the applicant give (1) approximate date, (2) charge, 
(3) place, and (4) action taken. From that, I understood 
that all that was wanted was a concise, brief statement of 
four explicit pieces of data regarding the charge. These 
I gave, and correctly, to the best of my knowledge and 
belief. 


Under California law, at the expiration of one’s proba- 
tion period, it is possible, upon formal application, to have 
the verdict formally changed to not guilty, and to have the 
case formally dismissed. In my case, this was done on or 
about March 12, 1957. The document attesting to this is, 
at the moment of the writing of this letter, in the hands of 
Civil Service Commission personnel, and is, therefore, not 
available for me to place physically in your hands. 


In August of 1956, when I was informed by California 
authorities, of this provision of California law, and in 
answer to explicit and repeated questions on my part, I 
was informed, equally explicitly, that after receipt of the 
document referred to above, I could, with complete legality, 
correctness and accuracy, and without fear of being guilty 
of falsification, state that the disposition of the case was: 
Not Guilty: Case Dismissed. As a non-lawyer layman, I 
had no reason, and still have no reason to doubt the assur- 
ances of California officials who are versed in these mat- 
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ters. Hence, in the terms of the statement at the end of 
the Form 57, and in the spirit of concise, explicit brevity in 
which I understood question 33 to be asked, and in which 
spirit I answered it, my answer was correct and given in 
good faith, and was not falsified. This disposes of this 
second portion of the charge. 


In summation, then, it is clear that the charge against 
me is untrue. 


Franxury BE. Kameny 
Franklin E. Kameny 


Washington, D. C.: ss 
Sworn to before me this 12th day of December, 1957. 


Ruts R. O’Harioran 
Notary Public 


My Commission Expires Nov. 14, 1960 


Exhibit No. 4 
B4-201 (Kameny, Franklin E.) 20 December 1957 
Sussecr: Removal 


To: Dr. Franklin E. Kameny 
Geodetic Division 
Research and Analysis Branch 


1. This will refer to the letter dated 10 December 1957, 
proposing your removal based upon charges specified 
therein. After careful consideration of these charges and 
your reply thereto, it has been decided that the charge is 
sustained. Accordingly, you will be removed, effective 20 
December 1957. 


2. You are reminded that you have the right to appeal 
this decision through the grievance procedure outlined in 
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Civilian Personnel Regulations B-2, within ten (10) work- 
days from the effective date of this action. 


3. Standard Form 50 effecting removal is attached. 
For the Commander: 


B. D. Hou 
Civilian Personnel Officer 


Exhibit No. 6 


Cases Consmerep ONLY AT THE InstTaLLaTion LEVEL 


b. Complaints or grievances arising from the following 
types of decisions or actions will be processed under these 
regulations with authority for final action vested in the 
commanding officer. Hearings may be held at the com- 
manding officer’s discretion, but the employee concerned 
will not be entitled to request a review, except as provided 
in (8) below. 


(1) Separations, initiated by the appointing officer, of 
employees serving probationary or trial periods, who 
fail to demonstrate their qualifications for the job, 
or who manifest attributes which indicate unsuit- 
ability for Federal employment, or who fail to meet 
minimum eligibility standards for appointment (see 
CPR §1.3 and 1.4). 


(2) Separations for abandonment of positions (see CPR 
$1.2). 


(3) Termination, for reasons other than expiration of 
appointment, of an employee who is serving under 
a definite time limitation (see CPR S1.4). 


(4) Separation of an employee who has been declared 
mentally incompetent by a court of competent juris- 
diction (see CPR §1.3). 
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(5) Separation of an employee who has declined an 
offer to accompany his position when it is moved to 
a new location and efforts to place the employee in 
the geographical area where employed have been un- 
successful. 


Separations of annuitants whose annuities continue 
after reemployment. 


Written warning notices and adverse entries on DA 
Form 80. (Employee Record Card) since they do not 
in themselves constitute adverse actions, and since 
an adverse action or decision based thereon is ad- 
missible for consideration under the processes of 
hearing and review. 


Written reprimands. While the employee is not en- 
titled to a hearing in these cases, he may request 
review in accordance with section 6. 


Exhibit No. 9 


March 12, 1958 


Dr. Franklin E. Kameny 
2435 18th Street, N. W. 
Washington 9, D. C. 


Dear Dr. Kameny: 


Reference is made to your letter of 14 January 1958, 
requesting consideration of reinstatement to the position 
of Astronomer, from which you were removed effective 20 
December 1957. 


Your answer has failed to show that you were unaware 
of the charge of violation of Section 215, Police Code 
(Lewd and Indecent Acts), placed against you by the In- 
spectors of the Sex Detail of the San Francisco Police De- 
partment on 29 August 1956. 


That you did know of this charge is proved by the fact 
that you appealed to the Municipal Court of the State of 
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California in and for the county of San Francisco, to set 
aside the plea or verdict of guilty. This proves that you 
were found guilty of the charge above, fined fifty ($50.00) 
dollars and put on probation for a period of six (6) months. 
Even though the court set aside this conviction verdict 
after completion of your six (6) months probation, you 
were convicted of the charge as entered, on 29 August 1956. 


After careful review of the charge and to your answer 
thereto, the action taken was considered justifiable to better 
promote the efficiency of the Federal service and no action 
will be taken to reinstate you to your former position. 


Sincerely yours, 


Signed 
F. O. Drescxs 
Colonel, Corps of Engineers 
Commanding 


Exhibit No. 10 


33. Have you ever been arrested, charged, or held by 
Federal, State or other law-enforcement authorities for 
any violation of any Federal law, State yaw, county or 
municipal law, regulation or ordinance. Do not include 
anything that happened before your 16th birthday. Do not 
include traffic violations for which a fine of $25 or less was 
imposed. All other charges must be included even if they 
were dismissed. 

Answer: Yes No 0 

If your answer is ‘‘Yes,’’ give in Item 34 for each case: 
(d) approximate date, (2) charge, (3) place, (4) action 
taken. 


34. Space for Detailed answers to other questions. Indi- 
cate item numbers to which answers apply. 


Item No. 17D use of most types of astronomical telescopes 
and accessory equipment, including reflectors and re- 
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fractors, photographic, photoelectric and spectro- 
graphic. 

Item No. 17D3 Have given a number of classroom and 
public lectures; have participated extensively in pub- 
lic nights at several observatories. 


Item No. 17D4 Am. Astronomical Soe.; Astr. Soc. of Pacific; 
Am. Assn. for the Advancement of Science. 


Item No. 19 Northern Ireland; 10/54-10/55; To work at 
Observatory. 
United Kingdom, France, Holland, Germany, Czech- 
oslovakia; 11/44-3/46 Army Service. 


Item No. 33 August 1956; Disorderly Conduct; San Fran- 
cisco; Not Guilty, Charge Dismissed. 


Tf more space is required, use paper the same size as this 
page. Write on each sheet your name, date of birth, and 
examination title. Attach to inside of this application. 


Arrention: If you are appointed, all facts you give will 
be subject to investigation including a check of your finger- 
prints. Before signing this application, go back over it 
to make sure you have answered all questions correctly 
and fully, so that your eligibility can be decided on the 
basis of all the facts. Admitted unfavorable information 
about such matters as arrests or discharges will be con- 
sidered together with the favorable information in your 
record in determining your present fitness for Federal 
employment. However, a false statement or dishonest an- 
swer to any question may be grounds for cancellation of 
your application or your dismissal after appointment and 
is punishable by law. 


I Certrry that the statements made by me in this ap- 
plication are true, complete, and correct to the best of my 
knowledge and belief, and are made in good faith. 


Date: June 23, 1957 
Signature of applicant: Franxuiw E. Kameny 
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Exhibit No. 12 
SAN FRANCISCO, CALIFORNIA 
Criminal Record 


San Francisco Porice Department, Hall of Justice, 
Washington and Kearny Street; searches made by Record 
Searcher Eva M. Yates: 


The following is from Criminal Record, filed in the Bu- 
reau of Identification, San Francisco Police Department: 


Franklin Richard Kameny, SFPD #137691 


Born Richmond Hill, N. Y., May 21, 1925, 5’714”, 145 Ibs., 
hazel eyes, brown hair 


Occupation: Astronomer (no employer) 
Marital Status: Single 


Residence: Fernwald Hall, University of California, 
Berkeley, California. 


8/29/56 Chg. 215 Police Code 
“ 647.5 P. C. 


8/29/56 Sent. to 6 mos. probn, $50 fine on 215 chg. by 
Muni Ct. #12 


3/12/57 Chg. dismissed pursuant to section 1203.4 Penal 
Code, Probn Office. 


The following is from the criminal record of the person 
arrested with subject Kameny: 


Robert Irvin Pier, SFPD 137690 


Born Centralia, Washington, April 23, 1929, 6114”, 185 
Ibs.; blue eyes, brown hair. 


Occupation: Public Relations, W. S. Curtis and Asso- 
ciates, 3209 College Avenue, Berkeley, Calif. 


Marital Status: Single 
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Residence: 2514a Regent St., Berkeley (living with one 
Gilbert Dumas) 


The two above-mentioned men were arrested by Inspec- 
tors Charles I. Naughton, Star 348 and Lloyd F. Kelly, 
Star 187 of the Sex Detail of the San Francisco Police De- 
partment. Their report of arrest is quoted below: 


“At 12:45 am. this date (8/29/56) we arrested Robert 
Pier and Franklin Kameny in the East Bay Terminal lava- 
tory. We observed Kameny in the place for half hour, then 
observed him stand alongside of Pier at the urinal. 
Pier then reached over and touched the private parts of 
Kameny. When questioned both admin (sic) the act.’’ 


Recorp SearcHer’s Nore: Section 215, Municipal Police 
Code: ‘Lewd and Indecent Acts Prohibited. It shall be 
unlawful for any person to engage in or be a party to or to 
solicit or invite any other person to engage in or be a party 
to any lewd, indecent or obscene act or conduct.”’ Section 


647.5, California Penal Code: ‘‘Every lewd or dissolute 
person, or every person who loiters in or about public 
toilets in public parks: ... is a vagrant, and is punishable 
by a fine of not exceeding five hundred dollars ($500), or 
be imprisonment in the county jail not exceeding six 
months, or by both such fine and imprisonment . . .”? See- 
tion 1203.4, California Penal Code, permits setting aside a 
verdict of guilty and dismissal of the accusations, releasing 
defendant from ‘‘all penalties and disabilities resulting 
from the offense or crime’’ of which he was convicted, how- 
ever, providing that in any subsequent prosecution for any 
other offense, such prior conviction may be proved with 
the same effect as if it had not been dismissed. 


ENY/mlw ;10/8/57 
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Exhibit No. 15 


Exceret From ApreaL To Crvi Service Commission 
Datep Frepruary 14, 1958 


respect for human dignity, or consistent with the treat- 
ment of professional, scientific and intellectual people, 
which ought to be and is beginning to become a proper 
feature of government policy and national viewpoint, that 
such removal be done upon less than nine to twelve months’ 
notice, and that it be done in a humane, face-saving manner, 
which will avoid personal ruin and professional discredit. 
To do otherwise is to violate some of the most basic and 
cherished of American traditions regarding the decent 
treatment of citizens by their government. 


I have served the government honorably, loyally, and 
well, both as a civilian scientist, and as a front-line combat 
soldier under fire in World War II. I have brought no 
discredit upon the Federal government or upon the country 


—quite to the contrary—nor would I, if retained in the 
Federal service. It hardly seems just that the government 
cast discredit upon me, as it will be doing, to put it mildly, 
and for no good reason, if this proposed action is carried 
through. 


(f). The charge of falsification brought by the Army Map 
Service. I raise this question, although it is technically 
not relevant to the matter at hand, because the CSC brought 
it up in its letter received by me on January 18. 


As of the writing of this appeal, final action had not 
yet been taken on that charge; an appeal by me to AMS is 
being considered by them. 


In any case, and regardless of the decision reached on 
that question by the Army Map Service, I will state again, 
categorically, flatly, and under oath, and with no com- 
promise whatsoever, that the charge is unsubstantiated by 
fact; that no falsification occurred. 
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(g) The incident in San Francisco. To hold a single 
act, no matter what that act is, perpetually against a man 
is not only not to act reasonably, but is to be viciously 
uncivilized. By accepted legal procedures, I have paid the 
debt which society felt that I incurred as a consequence 
of this action. Not only have I paid the debt prescribed 
by society, but I have paid many times over in personal 
anguish since that incident, and, particularly, in the past 
several months. To continue to penalize me for it is, in 
effect, to say that our system of legal procedure is of 
doubtful validity. 


The incident was a statutory one, (with extenuating cir- 
cumstances) which cause no smallest amount of hurt or 
harm to anyone. It occurred but once in my life until then; 
nothing similar has recurred since, nothing similar will 
recur. To blight my entire life as a result of this incident 
(as any sort of removal or barring action will do) seems 
hardly humane, decent, justified, or in the American tradi- 


tion. 


I am sure that not all members of the Civil Service 
Commission have completely unblemished, spotless pasts, 
in which there exists nothing of which they are ashamed, 
or which they regret. Let the 


21 


UNITED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


Washington 25, D. C. 


J. Epncar Hoover 
Director. 


The following FBI record, Numszr 651019C, is fur- 
nished For Orricia Use OnLy. 


Contributor of Fingerprints: 
PD San Fran Calif 
CSC 


Name and Number: 
Franklin Edward Kameny #137691 
Franklin Edward Kameny #16-58-1810 


Arrested or Received 
8-29-56 
8-8-57 


Charge: 
Sec. 215 Pol Code 
Sec. 647 5-PC 


Disposition 
Sec. 215 6 mos. probn $50 Sec. 647.5 dism mo DA 
12-3-56 


Notations indicated by * Are Not Based On Fingerprints 
In FBI files. The notations are based on data furnished 
this Bureau concerning individuals of the same or similar 
names or aliases and Are Listed Only As Investigative 
Leads. 
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FOR UNITED STATES GOVERNMENT USE ONLY 
UNITED STATES CIVIL SERVICE COMMISSION 


Report oF SpecraL INTERVIEW 


Name 
Franklin Edward Kameny 
AKA: Frank 


Position 
Astronomer 


Place of Interview 
Brookmont, Maryland 


Name of Investigator 
J. C. O’Keefe 


Address 
2435 18th Street, N. W., 
Washington, D. C. 


Agency 
Department of Army, Map Service 


Date of Interview 
November 26, 1957 


Name of Witness 
J. C. Ragland 


Mr. Kameny, your voluntary appearance here today has 
been requested in order to afford you an opportunity to 
answer questions concerning information which has been 
received by the U. S. Civil Service Commission relative to 
your application. As you may be aware, your appoint- 
ment to the Federal Civil Service is subject to investiga- 
tion. During this discussion you are invited to make any 
statements or offer any evidence regarding matters to be 
discussed which will fairly present your side of the ques- 
tion. This interview will be recorded for use in the final 
determination of your case by the Commission and by the 
agency which employs or may employ you. Upon your 
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request a copy of the report of this interview will be fur- 
nished you. 


It is the practice of the Commission to receive your state- 
ment or explanation under oath. Do you have any objec- 
tion to taking an oath? 

Answer: No. 


(Oath administered by investigator conducting inter- 
view) 

Question: What is your full name? 

Answer: Franklin Edward Kameny—known as Frank to 
close friends. 

Question: When and where were you born? 

Answer: Richmond Hill, New York, May 21, 1926. 

Q: Information has come to the attention of the Civil 
Service Commission to the effect that you have been dis- 
charged from an employment. On your application for 
Federal employment dated June 5, 1957, you say no. What 
comment if any do you care to make? 

A: I left Georgetown University in June of 1957. My 
understanding was that I had been hired as a faculty mem- 
ber and a research associate. Later I was told by Father 
Heyden that I was hired only as a Research Associate. 

I feel personally that my tenure was not extended pri- 
marily because on my application, I stated I had no pro- 
fessed religion. I worked at Harvard University intermit- 
tently from 1948 to 1953. I was a teaching fellow and man- 
ager of the Agassiz Observatory. I left there to do re- 
search for my PhD, at the University of Arizona. I was 
hired by the Yale University for one semester, February to 
May 1952. 

Q: Have you ever been discharged from any position 
for any reason? 

A: No. 

Q: On your application for Federal employment dated 
June 5, 1957, you admit an arrest for Disorderly Conduct, 
please give all details. 
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A: Iwas arrested by the San Francisco Police on August 
29, 1956. I do not recall the exact charge. I paid a $50 
fine and placed on six months probation. The charge of 
vagrancy was dropped in court. 

T had let a man whose name was not known to me touch 
me on the penis for a few seconds. He just reached over 
and touched me. There was no overt act or solicitation of 
any sort on my part. He touched me only for a few sec- 
onds, and then I pushed him away. I did not have an 
erection. I was only curious as to what he was going to 
do. I had no intention of engaging in any homosexual act, 
nor did I. I was on my way out of the place when I was 
arrested. 

Q: Have you ever been arrested at any other place? 

A: No. 

Q: Information has come to the attention of the U. 8. 
Civil Service Commission that you are a homosexual. What 
comment, if any do you care to make? 

A: I prefer not to answer any questions on my sex life 
on the grounds, (1). Under the laws of this country, any 
sexual activity whatever, of any description at all is illegal 
on the part of an unmarried person. (2). As a matter of 
principle one’s private life is his own. There is very little 
in the way of sex activity that I have not at one time or 
another been curious about or experimented with. 

Q: What and when was the last activity in which you 
participated? . 

A: I prefer not to answer any questions on my sex life 
on the grounds, (1). Under the laws of this country, any 
sexual activity whatever, of any description at all is illegal 
on the part of an unmarried person. (2). Asa matter of 
principle one’s private life is his own. 

Question: Dr. Kameny, do you wish to present any addi- 
tional information or evidence concerning matters discus- 
sed in this interview, or do you desire to make any other 
statement to the Commission? 

Answer: See attached 
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Question: Dr. Kameny, do you feel that you have been 
accorded full and fair opportunity by the Commission to 
properly present all information about the question or 
questions which have been under discussion? 

Answer: Within the scope of the questions asked and 
the direction of the inquiry—yes. 

I have read the foregoing statement consisting of 3 
pages, each of which I have initialed. I made the correc- 
tions shown and placed my initials opposite each one. I 
fully understand this statement and it is true and complete 
and made of my own free will without any threat, promise 
of immunity or inducement. 

/3/ FRanxun BE. KaMeny 
(Signature) 
Subscribed and Sworn to Before Me 


At Brookmont, Maryland (Army Map Service). 
This 26 Day of November 1957, A.D. 


Dr. Kameny requested and received a copy of this inter- 
view. 


James C. O’KEEFE 
Investigator U. S. Civil Service 
Commission 


J. C. Racranp, Investigator 
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FOR UNITED STATES GOVERNMENT USE ONLY 
UNITED STATES CIVIL SERVICE COMMISSION 


Report or Speci InTERvVIEW 


Name 
Franklin Edward Kameny 
AKA: Frank 


Position 
Astronomer 


Place of Interview 
Washington, D. C. 


Name of Investigator 
James C. O’Keefe 


Address 
2435 18th Street, N. W., 
Washington, D. C. 


Agency 
Department of Army, Map Service 


Date of Taterview 
December 5, 1957 


Name of Witness 
Gerald W. Welcome 


Dr. Kameny, your voluntary appearance here today has 
been requested in order to afford you an opportunity to 
answer questions concerning information which has been re- 
ceived by the U. S. Civil Service Commission relative to 
your application. As you may be aware, your appoint- 
ment to the Federal Civil Service is subject to investiga- 
tion. During this discussion you are invited to make any 
statements or offer any evidence regarding matters to be 
discussed which will fairly present your side of the ques- 
tion. This interview will be recorded for use in the final 
determination of your case by the Commission and bv tne 
agency which employs or may emply you. Upon your re 


27 


quest a copy of the report of this interview will be fur- 
nished you. 

It is the practice of the Commission to receive your 
statement or explanation under oath. Do you have any ob- 
jection to taking an oath? 

Answer: No. 


(Oath administered by investigator conducting inter- 
view) 

Question: What is your full name? 

Answer: Franklin Edward Kameny. 

Question: When and where were you born? 

Answer: May 21, 1925, New York, New York. 

Q: Dr. Kameny, in answer to question #32 on your 
application for Federal employment dated June 5, 1957, 
you answer in the negative. The Civil Service Commission 
has received information to the effect that you have been 
discharged from one of your previous employments. In 
view of your answer and the information received, what 
comment do you wish to make? 

A. I answered this question negatively because I have 
never been discharged from any of my previous employ- 
ments; although in the case of Georgetown University, I 
was not rehired at the expiration of my original term of 
employment. 

I left Georgetown University in June of 1957. My under- 
standing was that I had been hired as a faculty member 
and a Research Associate. Later I was told by Father 
Heyden that I was hired only as a Research Associate. I 
personally feel that my tenure was not extended primarily 
because on my application I stated that I had no professed 
religion. 

Q: Have you ever been discharged from any position 
for any reason whatsoever? 

A: No. 

Q: In answer to question +33, on your application for 
Federal employment, you indicate that you were arrested 
in August 1956 in San Francisco and that you were charged 
with ‘“‘Disorderly Conduct?’ and found ‘‘Not Guilty’. 
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A: Iwas arrested by the San Francisco Police on August 
29, 1956. I do not recall the exact charge. I paid a fine 
of $50 and was placed on six months probation. The charge 
of Vagrancy was dropped in court. 

T had let a man who was not known to me by name or 
otherwise touch me on the penis for a few seconds. He just 
reached over and touched me. There was no overt act or 
solicitation of any sort on my part. He touched me only 
for a few seconds and then I pushed him away. I did not 
have an erection. I was only curious as to what he was 
going to do. I had no intention of engaging in any homo- 
sexual act, nor did I. I was on my way out of the place 
when I was arrested. 

Q: Have you ever been arrested at any other time or 
place? 

A: No, except possibly for minor traffic violations. 

Q: Dr. Kameny, during the course of our investigation 
into your background, the Civil Service Commission has re- 
ceived information which alleges you are a homosexual. In 
view of this information, what comment do you wish to 
make? 

A: TL have no comment. It is impossible to offer intelli- 
gent or meaningful comment without knowledge of the de- 
tails of the information. 

Q: Dr. Kameny, have you engaged actively or passively 
in any oral act of coition, anal intercourse or mutual mas- 
turbation with another person of the same sex? 

A: I prefer not to answer or comment on any questions 
of my sex life on the grounds: (1). Under the laws of 
this country, any sexual activity whatsoever, of any de- 
scription is illegal on the part of an unmarried man. (2). 
As a matter of principle, I feel that one’s private life is 
his own. 

Question: Dr. Kameny, do you wish to present any addi- 
tional information or evidence concerning matters discus- 
sed in this interview, or do you desire to make any other 
statement to the Commission? 
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Answer: See attachment consisting of 2 pages. 

Question: Dr. Kameny, do you feel that you have been 
accorded full and fair opportunity by the Commission to 
properly present all information about the question or ques- 
tions which have been under discussion? 

Answer: Yes. 

I have read the foregoing statement consisting of 5 
pages, and attachment each of which I have initialled. I 
made the corrections shown and placed my initials opposite 
each one. I fully understand this statement and it is true 
and complete and made of my own free will without any 
threat, promise of immunity of inducement. 


/s/ Franxuin BE. KamMeny 
(Signature) 


Subscribed and Sworn to Before Me 
At Washington, D. C. 
This 5 day of December 1957, A.D. 


James C. O’KEere 
Investigator U. S. Civil Service 
Commission 
GzraLp W. WELCOME 
Attachment (See Page 4). 


A: I feel that in the time that I have been with the gov- 
ernment, I have done my job well—this feeling is shared 
by my superiors, who feel that my work thus far has been 
not only satisfactory, but excellent. I would very much 
like to continue in my present position, and they would 
very much like me to. 


In regard to the San Francisco matter; few people, in 
the course of their lives, go without an unfortunate in- 
cident or two. Basically this incident was not of very 
great importance; it certainly in no way impairs the effec- 
tiveness of my service to the government; it would seem 
illogical to place such weight upon an incident involving 
a mere few seconds of a man’s life. I feel that it should 
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be borne in mind that I was trained as a Scientist, that a 
Scientist’s prime intellectual attributes are, (1). Curiosity 
and (2). An ability to look at things from an unorthodox 
and unconventional viewpoint. These attributes cannot be 
restricted only to one’s work—one’s mind is not tightly 
compartmentalized. 


To each his own tastes, ‘‘so long as those tastes and the 
indulgence in them does not interfere with others’’, is 
one of the basic principles of individual liberty upon which 
this country is based, ‘“‘The Declaration of Independence 
guarantees among other things the right to the pursuit 
of happiness’’. It has long been held that one cannot legis- 
late morality,—morality remains fundamentally a matter 
of personal opinion. Conformity and the enforcement of 
it is the province of the USSR, not the USA. 


I feel that at no time have I ever done anything immoral 
or wrong, or anything, (relevant to the discussion today), 
about which I feel guilty or which I have on my conscience, 


nor do I intend to do so. To my knowledge, no aspect of 
my behavior or demeanor has been objectionable to those 
around me, or to those with whom I have worked. I feel 
that it is emphatically to the good of both the government 
and of myself that I retain my present position; this 
view is shared by my superiors. 


Dr. Franklin E. Kameny 
2435 18th Street, N. W. 
Washington 9, D. C. 


Dear Mr. Kameny: 


Reference is made to your recent visit to this office at 
which time it was agreed that your letter of June 13, 
1958 would be reviewed for the purpose of determining 
whether a more complete answer could be made with re- 
spect to the information upon which the adverse decision 
in your case was based. 
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A review of your letter, as well as the Commission’s file, 
discloses that under our procedures you were afforded an 
opportunity to comment upon the substantive nature of 
the information developed by investigation. Since it is 
not possible for us to disclose the sources of information 
contacted in an investigation, we regret that we cannot 
furnish you any additional information. 


As you have been previously advised, the record reveals 
that you have exhausted your administrative remedies 
within the Commission. 


Very truly yours, 


Kimsetu Jounson, Chief 
Investigations Division 


Dr. Franklin E. Kameny 
2435 18th Street, N. W. 
Washington 9, D. C. 
June 12, 1958 
Dear Dr. Kameny: 


This is in reply to your letter of May 16, 1958, request- 
ing reconsideration of the Commission’s final decision in 
your case of which you were informed in my letter of 
May 15, 1958. 


I have read your letter carefully and have given con- 
siderable thought to your request that the Commissioners 
reconsider the decision in your appeal case. Full consid- 
eration was given resulting in the decision. There is no 
basis for belief that reconsideration would yield a different 
result. 


As you were advised in my letter of May 15, 1958, you 
have exhausted your administrative remedies within the 
Commission. 

Sincerely, 


Harris ELtsworta 
Chairman 


May 15, 1958 
BAR:EJS :jg 
Dr. Franklin E. Kameny 
2435 18th Street, N. W. 
Washington 9, D. C. 


Dear Dr. Kameny: 


Further reference is made to your letter of March 30, 
1958 requesting reconsideration of the decision of the 
Board of Appeals and Review affirming the ineligible rating 
assigned you on the basis of suitability and sustaining the 
bar placed against you which prohibits you from accepting 
employment in the competitive Federal service for a period 
of three years. The Board issued its decision in your 
case on March 17, 1958. 


The appellate record reflects that all the facts, evidence, 
and argument pertinent to your case received full and 
proper consideration during the appellate process. The 


Commissioners have studied your request of March 30, 
1958 but find no reasons sufficient to warrant a reconsidera- 
tion of the previous decision. Accordingly, the matter will 
not be reopened. The decision of the Board of Appeals 
and Review remains as the final decision of the Commis- 
sion and your administrative remedies within the Commis- 
sion were thereby exhausted. 


By direction of the Commission: 
Sincerely yours, 


Harris EvtswortH 
Chairman 
ec: Investigations Division 


March 17, 1958 
BAR:BJS :jg 
Dear Dr. Kameny: 
2435 18th Street, N. W. 
Washington, D. C. 


Dear Mr. Kamenuy: 


Reference is made to your appeal from the action of 
the Chief, Investigations Division, rating you ineligible for 
employment in the competitive Federal service on the basis 
of suitability ; cancelling all existing eligibilities and pend- 
ing applications; and barring you from competing in civil 
service examinations or accepting employment in the com- 
petitive Federal service for a period of three years. 


The Investigations Division informed you in its letter of 
January 15, 1958 as follows: 


“¢ After careful consideration of this matter, including 
your explanations, the Commission has found that you 
are disqualified for employment in the competitive 
Federal service under the provisions of Section 2.106 
of the Civil Service Regulations because of immoral 
conduet’’. 


Section 2.106(9) of the Regulations states that any of the 
following is a major basis for disqualifying an applicant 
for civil service positions: 


‘‘Criminal, infamous, dishonest, immoral, or notori- 
ously disgraceful conduct.’’ 


The Board of Appeals and Review has given careful 
study and consideration to the facts and evidence in your 
case, including your statements and the statements of Dr. 
Karpman in your behalf, but concluded that the weight 
of the evidence available to the Commission warranted the 
action taken by the Commission’s Investigations Division. 
That action is, therefore, being affirmed. 
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Your period of debarment started as of January 15, 
1958 and will expire January 14, 1961. Applications which 
you may file for employment in the competitive Federal 
service after that date may be considered but their accept- 
ance will depend upon your meeting, at the time of filing, 
all applicable requirements. 


For the Commissioners. 
Sincerely yours, 


Joun E. Buann, Chairman 
Board of Appeals and Review 
ec: Investigations Division 


Registered Mail—Return Receipt Requested 
Deliver to Addressee Only 
January 15, 1958 
DIR:LAD :pbk 
Dr. Franklin BE. Kameny 
2435 18th Street, N. W. 
Washington, D. C. 
Dear Dr. Kameny: 

Reference is made to your appointment to the position of 
Astronomer, Army Map Service, Washington, D. C. on July 
15, 1957 from which you were removed on December 20, 
1957 for falsification of official documents. 

The investigation conducted in your case discloses im- 
moral conduct on your part. 


You were given an opportunity to explain this infor- 
mation, but refused to furnish a statement regarding your 
moral conduct. 


After careful consideration of this matter, including your 
explanation, the Commission has found that you are dis- 
qualified for employment in the competitive Federal serv- 
ice under the provisions of Section 2.106 of the Civil Serv- 
ice Regulations because of immoral conduct. 


All pending applications have been rated ineligible, all 
eligibilities have been cancelled and you have been barred 
from competing in examinations for or accepting appoint- 
ments to positions in the competitive Federal service for a 
period of three years from the date of this letter. 


You are privileged to appeal this decision. Such ap- 
peal, in writing, must be received in this office within thirty 
(30) days after the receipt of this letter and should in- 
clude any new or additional facts which it is felt would 
warrant further review of the case. 


Very truly yours, 


Kimpeit Jonnson, Chief 
Investigations Division 


Filed October 3, 1959 


Plaintiff’s Points and Authorities in Opposition to Motion for 
Summary Judgment 


Plaintiff opposes defendants’ Motion for Summary Judg- 
ment on the ground that the complaint, defendants’ motion 
with exhibits attached and plaintiff’s affidavit, attached 
hereto and made a part hereof, create genuine issues as 
to material facts and that, therefore, the motion should be 
denied. 


Filed October 3, 1959 
Plaintiff's Affidavit 
Affiant, being duly sworn, deposes and says: 


In August of 1956, I flew from Boston, where I had been 
living, to Berkeley, California, to attend a convention. I 
planned to return to the East Coast and then live in Wash- 
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ington. On the last day of the convention, August 29, 1956, 
I went on a sight seeing trip from Berkeley, California, 
to San Francisco, California, over the Oakland Bay Bridge 
on the Key System. I had my ticket and plane reservation 
to fly to New York the next day. On arrival on the San 
Francisco side I went into the East Bay Terminal lavatory. 
While urinating there, a man whom I did not and do not 
know moved to the urinal next to me. As I completed 
urinating and when I was about to adjust my clothing and 
depart, he reached over and touched my penis. Not a 
word was spoken. There was neither overt act nor any 
intimation of solicitation on my part. There had been 
no clear indication on his part that he contemplated such 
an act. I was momentarily stunned by this action and in 
effect, froze. This had never happened to me before. I 
did not have an erection. I did not touch him. I did not 
speak to him. Within a matter of seconds, however, and 
in much less time than it takes to tell it, I brushed his 
hand aside, fastened my clothes and started to leave the 
rest room. This man and I were arrested as I was leaving. 
I do not know his name. We were taken to the police 
station together. The same bail bondsman was secured 
for us by someone. I do not know what happened to the 
other man as a result of this episode. I do not know whether 
or not he was a plant. At police headquarters, I was 
told that I had been arrested because I let him touch me. 
I had to admit that this man had touched me. I stated 
to the police that nothing like this had ever happened to 
me before and that I didn’t know what to do. I asked 
them for advice. 


They told me that I could plead guilty or not guilty. 
They told me that if I were to plead guilty they could not 
commit themselves as to what would happen, but they 
said that almost invariably a fine of $25 or $50 was im- 
posed and nothing more, and that the matter would be 
disposed of on the following morning. They told me 
that if I were to plead not guilty the matter would be con- 


37 


tinued for probably at least a week. I had a plane ticket 
and reservation for New York for the following morning. 
I had very limited funds. I was expected in New York 
and elsewhere in the East and could not afford the time. 
I could not afford to stay in San Francisco for a week to 
await trial nor could I afford to go to New York and then 
go back to San Francisco for a trial. I, therefore, plead 
guilty at the hearing and was turned over to the proba- 
tion officer. 


He told me that I was on probation for six months and 
must report regularly to him by mail. He told me that, 
under California law, at the end of the probationary period 
I could have the guilty plea set aside and a plea of not 
guilty entered following which the case would be entered 
as dismissed. He told me that the record would be cor- 
rected to show entry of a plea of not guilty and that the 
case had been dismissed. I questioned the Probation Officer 
particularly as to the ultimate effects of such action. I 
asked him what I could say in the future if I were asked 
any questions about this incident. I suggested particularly 
the question in a Government form which asks whether the 
person has ever been arrested and what happened. I asked 
him how would I answer this question. He advised me that 
T should answer that I had been arrested, but that the case 
was dismissed on a plea of not guilty. I repeated my 
question and he repeated his assurance that I could, in 
good faith, correctly and honestly, answer in the future 
that I had been arrested but that a not guilty plea had 
been entered and the case had been dismissed. He said 
that that is what the record would show. 


I am not sure whether I was told in statutory terms 
what the charge was. If it was mentioned, I have no rec- 
ollection of it. I was much too upset emotionally and too 
busy mentally trying to decide finally how to plead and 
what to say in extenuation to remember it or even to be 
more than aware that I was being accused and charged. 
I never saw the name of the charge on any document of 
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any description at any time or place until the Government 
commenced action late in 1957. 


At the time I filled in the Form 57, I could not recall 
in the terms of the California statute, the exact wording 
of the charge. I did, however, know what it was that 
I had been accused of doing. I had often heard such 
conduct referred to as Disorderly Conduct. When I wrote 
down Disorderly Conduct, I did it in good faith, believing 
that I was describing exactly the nature of the charge that 
had been made against me in San Francisco and, if any- 
thing, over-emphasizing it, in so designating it. When I 
wrote that a plea of Not Guilty had been entered and that 
the case was dismissed, I was doing two things. First, 
I was following the advice of the Probation Officer in Cali- 
fornia, and second, I was citing the official record, in my 
case, in California. I believe sincerely, that I was telling 
the truth. I believe sincerely that my answer was not 
a falsification. I know that it would be an easy task for 


government investigators to check the California records 
once I had revealed the time and place of the arrest and 
I expected that this would be done. I believe to this day, 
that had there been any thought in my mind of evading, 
attempting to conceal, answering falsely or giving a fraud- 
ulent answer, I would have said a ‘‘No”’ in answering the 
main question, not ‘“Yes’’. 


IT had not at this time, nor have I since, had any similar 
experience. The legal side of the matter was as unfamiliar 
to me then as it is today. 


I was questioned by investigators for the Civil Service 
Commission on November 26 and December 5, 1957. In 
the first interview one of the investigators stated, ‘*Infor- 
mation has come to the attention of the United States Civil 
Service Commission that you are a homosexual’’. I was 
asked, ‘‘What comment, if any, do you care to make?”’ I 
refused to answer this question on the ground that ‘‘any 
sexual activity whatever, of any description at all, is 
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illegal on the part of an unmarried person’’. I thus re- 
fused to answer the question on the ground that it might 
tend to incriminate me and on the further ground that 
I cannot be compelled to testify against myself. I, in 
effect, invoked the Fifth Amendment, and by my answer 
intended to do so. During the December interview with 
investigators of the Civil Service Commission, one of the 
investigators stated, ‘‘Dr. Kameny, during the course of 
our investigation into your background, the Civil Service 
Commission has received information which alleges you are 
a homosexual’’. The investigator then propounded this 
question, ‘‘In view of this information, what comment do 
you wish to make?’’ I again refused to answer this ques- 
tion or make any comment on the same ground. On June 
30, 1958, Kimbell Johnson, Chief, Investigations Division, 
wrote me a letter in which he said: 


‘‘Reference is made to your recent visit to this office 
at which time it was agreed that your letter of June 13, 
1958, would be reviewed for the purpose of determining 
whether a more complete answer could be made with re- 
spect to the information upon which the adverse decision 
in your case was based. A review of your letter, as well 
as the Commission’s file, discloses that under our pro- 
cedures you were afforded an opportunity to comment upon 
the substantive nature of the information developed by 
investigation. Since it is not possible for us to disclose 
the sources of information contacted in an investigation, 
we regret that we cannot furnish you any additional in- 
formation.”’ 


I was informed clearly and unambiguously, on March 
27, 1958, by Mr. H. C. Bolton of the Investigations Division 
of the Civil Service, again, probably about May 20, 1958, 
by Helen C. Castle, Executive Assistant to the Chairman 
of the Commission, and again by Mr. Bolton in June of 
1958, that, notwithstanding the assertions of the investiga- 
tors who questioned me, there was no evidence or in- 
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formation of immorality against me in the files of the 
Civil Service Commission. 


I have been told by these employees of the Civil Service 
Commission, that the Commission’s action in declaring me 
unsuitable for Federal employment, was not based upon 
anything that I said in the interview with the investiga- 
tors, but rather upon the supposed ‘‘tone and tenor of my 
remarks’’. 


Frankirn Epwarp KaMeny 


Order 


Upon consideration of defendants’ Motion for Summary 
Judgment and plaintiff’s opposition thereto, and the Court 
having considered the pleadings, affidavit, and exhibits, 
and after argument by the parties in open Court, and the 
Court having determined that there is no genuine issue 
of material fact and defendants are entitled to judgment 
herein as a matter of law, it is this 28th day of December, 
1959, 


Orverep that defendants’ Motion for Summary Judg- 
ment be and the same is granted and the complaint dis- 
missed. 


/s/ MatTHEws 
Judge 


Filed January 22, 1960 


Notice of Appeal 

Notice is hereby given this 22 day of January, 1960, 

that Franklin Edward Kameny hereby appeals to the 

United States Court of Appeals for the District of 

Columbia from the judgment of this Court entered on the 

28 day of December, 1959 in favor of defendants against 
said plaintiff. 

Byron N. Scorr 
Attorney for Plaintiff 
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No. 15596 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Whether the removal of a temporary employee by the 
: Department of Army is subject to review by courts, there 
| being no violation of procedural requirements. 
2. Whether the action of the Civil Service Commission in 


i disqualifying an applicant from the Federal service is subject 
to review by the Courts. 


+9) 


t: 
I. The Removal By The Department Of The Army Was Valid... 
Il. The Action By The Civil Service Commission In Disqualifying 
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Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F. 2d 46 (1950) 
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Carter v. Forrestal, 85 U.S. App. D.C. 53, 175 F. 2d 364 (1949) certiorari 
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Keim v. United States, 177 U.S. 290 (1899) 18,19 

Kirkpatrick v. Gray, 91 U.8. App. D.C. 138, 198 F. 2d 533 (1952), 
certiorari denied, 344 U.S. 880. 15, 19 
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Levy v. Woods, 84 U.S. App. D.C. 138, 171 F. 2d 145 (1948) 17 
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OTHER REFERENCES 
Constitution, Article II, Sec. 2, Cl. 2 


Lioyd LaFollete Act of 1912, §6 (5 U.8.C. 652) 
Veterans Preference Act of 1944, §14 (5 U.S.C. 863). 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,596 


Franxurn E. KAMENY, APPELLANT 
v. 


Wrasse M. Brucker, SECRETARY OF THE ARMY, ET AL, 
APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT court FOR THE 
. DISTRICT OF) COLUMBIA 


BRIEF FOR APPELLEE 


COUMNTERSTATEMENT OF THE CASE 

‘This is an appeal from an order of the United States Dis- 
triet Court for the District of Columbia, entered December 
28, 1959, granting appellees’ motion for summary ¥ 
in an action brought by the appellant. for remstatement to 
his former position as an astronomer in the Department of 
the Army and for declaratory relief (JA. 2-6, 40)7 Ap- 
pellant, whose appointment with the Department of the 
Army was temporary and subject. to further investigation, 
was separated by the Department for falsification of offi- 
cial Government documents. Following his separation, the 
{rl eves Samsung Seterined shes hemes esto 
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partment in the East Bay Terminal lavatory (J.A. 18). He 
was charged with violation of Section 215 of the Muncipal 
Police Code, and with Section 647.5 of the California Penal 
Code.:2 Section 215, Municipal Police Code,’ provides: (J.A. 
18): 

“Lewd and Indecent Acts Prohibited. It shall be 
unlawful for any person to engage in or be a party to 
or to solicit or invite any other person to engage in or be 
a party to any lewd, indecent or obscene act or condu “7 

Section 647, California Penal Code provides in pertinent 
part (J.A. 18): ; 

“5. Every lewd or dissolute person, or every person 
who loiters in or about public toilets in public parks; 
* * * Ts a vagrant, and is punishable by a fine of not 
exceeding five hundred dollars ($500), or by imprison- 
ment in the county jail not exceeding six months, or by 
both such fine and imprisonment.” 

t pleaded guilty to the charge and was fined $50 
and placed on p jon for a period of six months (J.A. 17— 
18). On March 12, 1957, after he had complied with the 


orders of the court and the conditions of probation, his plea of 
guilty was set aside, a ples of not guilty was entered, and his 
complaint was dismissed, pursuant to Section 1203.4 of the 
California “Penal Code’ (J.A. 9). This Section of the: Cali- 
fornia Code provides: 


“Every defendant who has fulfilled the conditions of 
his probation for the entire period thereof, or who shall 
have been discharged from probation prior to the ter- 
mination of the period thereof, shall at any time there- 
after be permitted by the court to withdraw his plea of 
guilty and enter a plea of not guilty; or, if he has been 
convicted after a plea of not guilty, the court shall set 
aside the verdict of guilty; and in either case the court 
shall thereupon dismiss the ‘accusations or information 
against such defendant, who shall thereafter be released 
from all penalties and disabilities resulting from the of- 
fense’or crime of which he has’ been convicted. The 
probationer shall be informed of this right and privilege 


in his probation papers. The probationer may make 
such application and change of plea in person or by 
attorney, or by-the probation officer authorized in writ- 
ing; provided, that in any subsequent prosecution of 
such defendant for any other offense, such prior con- 
-vietion may,be pleaded and proved and shall have the 
same effect as if probation had not been granted or the 
accusation or.information dismissed.” 

On’ June 23, 1957, appellant completed and signed an 
application (Standard Form 57) for employment‘ as an 
astronomer with the Federal government Included among 
the questions on the application was the following (J.-A. 15): 


“33 Have you ever’ been arrested, charged, or 
lield by Federal, State; or other law-enforcement su- 
thorities for any violation of any Federal law, State 
law; county or municipal law, regulations or ordi- 
nance? Do not include anything that happened before 
your 16th birthday. Do not include traffic violations 
for which a fine of $25 or less was imposed. All 
other charges must be included even if they were 

“If your answer is “yes,” give in Item $4 for 
case: (1). approximate date, (2) charge, (8). place, 
(4), action taken. : 

- Appellant gave an affirmative answer to this question, and 
in Item 34 he gave the following explanation to his answer 
(J.A. 15-16): : 


August 1956; Disorderly Conduct; San Francisco; 
Not Guilty, Charge Dismissed. $ 

Immediately preceding his signature, the following printed 
statement was printed on the application (J-A. 16): 
ae “Tf you are appointed, all facts you give will be 
subject to investigation including a check of your 
fingerprints. Before signing this application, go back 
7A photestat of bis application Was filed as Defense Exhibit 10 to the 

Government's motion for summary judgment. . 
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over it to make sure you have answered all questions 
correctly and fully, so that your eligibility can be de- 
cided on the basis of all the facts. Admitted unfavor- 
able information about such matters as arrests.or dis- 
charges will be considered together with the favorable 
information in your record in determining your pres- 
ent fitness for Federal employment. However, a false 
statement or dishonest answer to any question may 
be grounds for cancellation of your application or 
your dismissal after appointment and is i 

by law.” 


Thereafter, appellant received, from the Civilian Person- 
nel Officer, acting for the Appointing Officer, Army Map 
Service of the Department of the Army, 9 notification of 
personnel action, effective July 15, 1957. The notification 
advised him that, pending establishment of a registrar under 
& CFR. 2.302 (infra, p. 18), he had received a temporary 
appointment as an astronomer in the Army Map Service at 
Washington, D.C. (Def. Ex. 11 to Government’s Motion for 
Summary Judgment). The notification included the fol- 
lowing statements (ibid.): 


“This action is subject to all applicable laws, rules, 
and regulations and may be subject to investigation 
and approval by the United States Civil Service 
Commission. The action may be corrected or can- 
celled if not in accordance with all requirements. 

Classification and grade subject to post audit and 
correction.” 

Subsequently, on December 10, 1957, appellant received 
9 letter from the Civilian Personnel Officer, Acting for the 
Commander, of the Army Map Service, advising him “that 
it. is, proposed to effect your removal on 20 December 1957 
for falsification of official government documents in connec- 
tion with your employment at the Army Map Service” (J.A. 
7j° In support of this charge the letter set forth the above 
quoted: question on his application for employment and 
appellant’s answer (ibid.). It then stated (J.A. 7-8): 
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» “You failed to furnish a completely truthful answer 
and had-the following information been available you 
may ‘not have been considered for appointment by 

Information disclosed from the police records of San 
Francisco, California, show that you were arrested by 
Inspectors of the Sex Detail * *°* on 29 August 1956 
in the East Bay Terminal Isvatory * *.* on the 
charge of Violation of Section 215 Police Code (Lewd 
and Indecent Acts). You were fined $50 and put on 
probation for 6 months.” 


The letter advised appellant of his right to answer the notice 
of proposed adverse action, personally, and in writing, and to 
submit any and all evidence he might deem necessary within 
three calendar days from the date of receipt of the notice (J.A. 
8). He was further advised that such pertinent regulations 
and records as he might require would be available to him in 
the Civilian Personnel Office and that he would be continued 
on work status during the advance notice period (J.A. 8). 

By letter dated, December 11, 1957, appellant replied to the 
charge (J.A. 10-12), contending that to the best of his knowl- 
edge and belief the statements on his Form 57 were true. By 
letter, dated December 20, 1957, the Civilian Personnel Officer, 
acting for the commander, advised him that, after careful 
consideration of the charge specified in the letter of proposed 
removal, dated December 10, 1957, and his reply thereto, it 
had been decided to sustain the charge and that his removal 
would be effective as of December 20 (J.A. 12-13). He was 
advised that he had a right to appeal the decision through the 
grievance procedure outlined in Civilian Personnel Regulation 
E-2, within ten workdays from the effective date of the letter 
(ibid?).° Attached to the letter was a Department of the 
Army Notification of Personnel Action (Civil Service Standard 
Form: 50), signed by Commanding Colonel F. O. Diercks, Ap- 


* Civilian Personnel Regulation E-2 was filed as Defense Exhibit 6 to 
the Government’s Motion for Summary Judgment. It allowed employees 
with grievances “the right to present their complaints and grievances to 
management officials for prompt and equitable consideration.” : 
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pointing Officer, ststing that. the removal action was based “on 
falsification of official government. documents ir connection 
with your employment at the Army Map Service.” * 

On December 23, 1957, appellant reported: to Commanding 
€olonel F.-O. Diercks and to the Civilian Personnel Officer of 
the Army Map Service and presented an oral statement ex- 
plaining his failure to’ list more’ complete information on his 
Application for Federal Employment (Def: Ex. 8, to Govern- 
ment’s Motion for Summary Judgment). After listening to 
his explanation Colonel Diercks stated that he desired to have 
the information presented in writing for his personal review, 
and that. he would then present to appellant his final decision 
(bid.). It. was agreed that appellant would be given until 
January 15, 1958, to submit his written statement (ibid.). 

On January 14, 1958, appellant submitted to Colonel Diercks 
2 lengthly memorandum, asserting among other matters, that 
the falsification was not knowingly made. In support. of the 
memorandum, he filed three character affidavits and a bio- 
_ graphical statement. On January 27, he also submitted to the 
Commanding Officer, Army Map Service, 2 statement from his 
psychiatrist.” 2 

By letter, dated March 12, 1958, Colonel. Diercks: advised 
appellant that his appeal of January 14 failed to show that he 
was unaware of the charge of violation of Section 215, Police 
Code (Lewd and Indecent Acts), placed against him by the In- 
spectors of the Sex Detail of the San Francisco Police Depart- 
ment on August 29, 1956 (J.A. 14). Appellant was further 
advised that his- knowledge of the charge was proven by the 
faet that he appealed to the Municipal Court of the State of 
California, in and for the county of San Francisco, to set-aside 
the plea or verdict of guilt (J-A. 14-15). “After careful review 
of the charge and * * * your answer thereto,” concluded. the 

“Qn or about January 2, 1968; the Investigation Diviston of the Civil 
Service Commission was advised of the removal. Seo photostat of Civil 
Service Form 337 in Defense Exhibit 15. 

* Bxeerpts of his memorandum are printed at pages 19-20 of the Joint 
Appendix. All of the papers which he submitted for consideration by the 


Commanding. Officer were admitted as Defense Exhibits 7 and TA to ‘the 
Government’s Mation for Summary Judgment. 
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letter, ‘“+he action taken was considered justifiable to better 
promote the efficiency of the Federal service and no action will 
be taken to reinstate you to your former position” (J.A: 15). 

Meanwhile the Civil Service Commission was conducting an 
investigation of appellant. On November 26, 1957, an investi- 
gator from the Commission interviewed appellant in Brook- 
mont, Maryland (J.A. 22-25). At the commencement of the 
interview the investigator made the following statement to ap- 
pellant (J.A. 22): 

¢ “Mr, Kameny, your voluntary appearance here today 
has been requested in order to afford you:an opportunity 
to answer questions concerning information which has 
been received by the U.S. Civil Service Commission 
relative to your application. As you may be aware, your 

- appointment to the Federal Civil Service is subject to 
investigation. During this discussion you are invited to 
make any statements or offer any evidence regarding 
matters to be discussed which will fairly present your 
side of the question: This interview will be recorded 
for use in the final determination of your case by the 
Commission and by the agency which employs or may 

- ._ employ -you. Upon your request a copy of the report 

. of this interview will-be furnished you.” 

During the course of the interview appellant was asked to 
give the details of the arrest for Disorderly Conduct which he 
admitted on his application for Federal.employment (J.A: 23): 
Appellant replied in part (J.A. 24): : 

“T was arrested by the San Francisco Police on August 
29, 1956. I do not recall the exact charge. I paid a 

: $50 fine and [sic.] placed on six months probation. The 
charge of vagrancy was dropped in court. 

“T had let a man whose name was not known to me 
touch me * * *. There was no overt act or solicitation 
of any sort on my part. * * * I had no intention of 
engaging in any homosexual act, nor did I.” 2 oN 

Appellant was then advised that “{ijnformation has come to 
the attention of the US. Civil Service Commission that you 
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are a homosexual” (J.A. 24). He was asked, “What comment, 
if any do you.care to make?” To this question appellant 
replied (JA: 24): - Srerestars 

-  “J'prefer not to answer any question on my sex life 

onthe grounds, (1) Under the laws of this country, any 

sexual activity whatever, of any description at all is 

illegal on the part of an unmarried person. (2) Asa 

matter of principle one’s private life is his own. There 

is very little in the way of sex activity that I have not 

at one time or another been curious about or experi- 
mented with.” ° ; 


Appellant was then asked, “What and when was the last ac- 
tivity in which you participated?” He declined to answer on 
the same grounds (J.A. 24). 

At the conclusion of the interview appellant was asked if 
he wished to present any additional information or evidence 
or to make any other statement to the Commission. There- 
upon, appellant submitted a brief statement in which healleged 
that he had never done anything immoral and that he should 
be retained in his position for the good of the government (J.-A. 
29-30). 

On December 5, 1957, appellant was again interviewed by 
a Commission Investigator and given an opportunity to sub- 
mit- additional evidence and to make statements on his own 
behalf (J.A. 26-29). “During the course of this interview he 
was asked about. his arrest on August 29, 1956, and he gave 
substantially the same answer as on November 26 (J.-A. 27- 
28). When asked to comment on information to the effect 
that he was a homosexual, appellant replied (J-A. 28): 

~ “I have no comment. It is impossible to offer intel- 
ligent or- meaningful comment without knowledge of 

- _- the details of the information.” 

He was then asked whether he had ever engaged in sexual 
activity with another person of the same sex and he replied 
(J.A. 28): 3 


_“T prefer not to answer or comment on’any questions 
of my sex life on the grounds: (1) Under the laws of 
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this country, any sexual activity whatsoever, of any 
description. is illegal on the part of an unmarried man. 
(2) As a matter of principle, I feel that one’s private 

5) - life is his own.” 

Subsequently, appellant received the following letter, dated 
January 15, 1958, from the Chief of the Investigations Division 
of the Civil Service Commission (J.A. 34-35): 

: “Reference is made to your appointment to the posi- 
tion of Astronomer, Army Map Service, Washington, 
D.C.on July 15, 1957 from which you were removed on 
December 20, 1957 for falsification of official documents. 

The investigation conducted in your case discloses 
immoral conduct on your part. 

You were given an opportunity to explain this infor- 
mation, but refused to furnish a statement regarding 
your moral conduct. 

‘After careful consideration of this matter, including 
your explanation, the Commission has found that you 
are disqualified for employment i in the competitive Fed- 
eral service under the provisions of Section 2.106 of the 

’ Civil Service Regulations because of immoral conduct. 
All pending applications have been rated ineligible, 
all eligibilities have been cancelled and you have been 
- barred from competing in examinations for or accepting 
: appointments to positions in the competitive Federal 
service for a period of three years from the date of this 
letter. 

You are privileged to appeal this decision. Such ap- 
peal, in writing, must be received in this office within 
thirty (30) days after the receipt of this letter and 
should include new or additional facts which it is felt 
would warrant further review of the case.” 


On February 14, 1958, appellant filed a lengthy statement 
of appeal with the Civilian Service Commission.’ Included 
in his appeal was a statement from his psychiatrist. By 
letter, dated March 17, 1958, from the Chairman of the Board 


““€See Defense Exhibit 15 to the Government’s Motion for Summary 
Judgment. 
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of Appeals and Review, be was advised that the ection of the 
Investigations Division was being affirmed (J.A. 33-34). The 
letter read in part (J.A. 33): 

The Investigations Division informed you in its let- 
ter of January 15, 1958 asfollows: 

“After careful consideration of this matter, including 
your explanations, the Commission has found that you 
are disqualified for employment in the competitive Fed- 
eral service under the provisions of Section 2.106 of the 
Civil Service Regulations because of immoral conduct.” 
Section 2.106(3)7 of the Regulations states that any 
of the following is a major basis for disqualifying an 
applicant for civil service positions: 

“Criminal, infamous, dishonest, immoral, or notori- 
ously disgraceful conduct.” 

The Board of Appeals and Review has given careful 
study and consideration to the facts and evidence in 
your case, including your statements and the statements 
of Dr. Karpman in your behalf, but concluded that, the 
weight of the evidence available to the Commission 


warranted the action taken by the Commission’s In- 
vestigations Division. 


Appellant appealed the decision of the Board of Appeals 
and Review to the Chairman of the Civil Service Commission 
(Def. Ex. 15). By letter, dated May 15, 1958, the Chairman 
advised him as follows (J.A. $2): 


The appellate record reflects that all the facts, evi- 
dence, and argument pertinent to your case received 
full and proper consideration during the appellate proc- 
ess. The Commissioners have studied your request 
of March 30, 1958 but find no reasons sufficient to 
warrant a reconsideration of the previous decision. 
Accordingly, the matter will not be reopened. The de- 
cision of the Board of Appeals and Review remains as 
the final decision of the Commission and your admin- 


————— t 
The Joint Appendix erroneously gives the Section as 2.106(9)- See 
photostat of letter in Defense Exhibit 15. : : 


istrative remedies within the Commission were thereby 
exhausted. 

Thereafter, on June 16, 1959, appellant filed his complaint 
for re-instatement in ‘the District Court (J.A. 2-6). On Sep- 
tember 14, 1959, appellees filed a motion for summary judg- 
ment (J.A. 6). On December 28, 1959, the Court after 
consideration of the pleadings, affidavit of appellant and ex- 
hibits and after argument by the parties in open Court, held 
that there was no genuine issue of material fact and that the 
appellees were entitled to judgment as a matter of law (J.A. 
40). Appellant now appeals to this Court from the order of 
the District Court of December 28. 


STATUTES, EXECUTIVE ORDERS, AND REGULATIONS INVOLVED 
Title 5, United States Code, Sections 631, 632, provides in 
pertinent part: 
$ 631. Regulation of admissions to Civil Service. 
The President is authorized to prescribe such regu- 
lations for the admission of persons into the civil service 
of the United States as may best promote the efficiency 
thereof, and ascertain the fitness of each candidate in 
respect to age, health, character, knowledge, and ability 
for the branch of service into which he seeks to enter; 
and for this purpose he may employ suitable persons to 
conduct such inquiries, and may prescribe their duties, 
and establish regulations for the conduct of persons 
who may receive appointments in the civil service. 
$632. Civil Service Commission; * * * 
The President is authorized to appoint, by and with 
the advice and consent of the Senate, three persons, 
* * * as civil service commissioners, and said three 
commissioners shall constitute the United States Civil 
Service Commission. 
Executive Order 10577, as amended, (5 U.S.C. (Supp. V) 
631; 5 F.C.R. 05.1, 05.2) provides in pertinent part: 
5.1 Regulations 
(a) The Commission is authorized and directed to 
* promulgate and enfofce such regblations asnay be nec- 
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essary to carry out the provisions of the Civil Service 
Act and Rules, the Veterans’ Preference Act, and all 
other applicable statutes or executive orders imposing 
responsibilities on the Commission. 


* * * * 


5.2 Authority of the Commission To Make Investiga- 
tion. 

The Commission may make appropriate investiga- 
tions to secure enforcement of the Civil Service Act, 
Rules, and Regulations, including investigations of the 
qualifications and suitability of applicants for positions 
in the competitive service. It may require appoint- 
ments to be made subject to investigation to enable the 
Commission to determine, after appointment, that the 
requirements of law or the Civil Service Rules and Reg- 
ulations have been met. Whenever the Commission 
finds that an employee serving under such an appoint- 
ment is disqualified for Federal employment, it may 
instruct the agency to remove him, or to suspend him 
pending an appeal from the Commission’s finding: Pro- 
vided, That when an agency removes or suspends an 
employee pursuant to the Commission’s instructions, 
and the Commission, on the basis of new evidence or on 
appeal, subsequently reverses the initial decision as to 
the employee’s qualifications and suitability, the agency 
shall, upon request of the Commission, restore the em- 
ployee to duty. 

The pertinent sections and parts of section of Title 5 of the 
Code of Federal Regulations provide: 

§ 2.106 Disqualifications of applicants—(a) Grounds 
for disqualification. An applicant may be denied ex- 
‘amination and an eligible may be denied appointment 
for any of the following reasons: * * . i 

(3) Criminal, infamous, dishonest, immoral, or no- 
toriously disgraceful conduct; : 

(4) Intentional false statements or deception or 
fraud in examination or appointment. 

2 # 2 2 @ 
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(8) Any legal or other disqualification which makes 
the applicant unfit for the service. 

(b) Debarment. A person disqualified for any of the 
reasons listed in paragraph (a) of this section may, in 
the diseretion of the Commission be denied examination, 
or denied appointment to any competitive position, for 
a period of not more than three (3) years from the date 
of the determination of such disqualification. Upon 
expiration of the period of debarment the person who 
has been debarred shall not be appointed to any posi- 
tion in the competitive service until his fitness for ap- 
pointment shall have been redetermined by the 
Commission. 

§ 2.107 Appointments subject to investigation. (a) 
All types of appointments under the regulations in this 
chapter * * * shall be subject to investigations by the 
Commission to establish the appointee’s qualifications 
and suitability for employment in the competitive 
service. ; 

(b) Except in cases under 2.106(a)(4) involving in- 
tentional false statements, or deception or fraud in 
examination or appointment, the condition “subject to 
investigation” shall expire automatically at the end of 
one year after the effective date of the appointment. 

§ 2.302(a) Pending establishment of register. When 
there are insufficient eligibles on a register ap i 
for filing a vacancy in a continuing position (one that 
will last longer than a year) and the public interest re- 
quires that the vacaney be filled before eligibles can be 
certified, the Commission may authorize the agency to 
fill the vacancy by temporary appointment pending es- 
tablishment of a register. Such appointment shall con- 

_ tinue only for such period as may be necessary to make 
appointment through certification. 
: * . * * * * 
(b) Standards: In: making temporary appointments 
under this section, the agency shall determine that the 
applicant meets the qualification standards issued by 
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the Commission and that he is not disqualified for any 
of the reasons listed in § 2.106. 3 


> ad * *» * 


$9.104 ‘Procedure in separating temporary em- 
ployees. (a) An employee serving under a temporary 
appointment may be separated at any time upon notice 
in writing from the appointing officer. 
SUMMARY OF ARGUMENT 
I 


Appellant’s separation by the Department of the Army is 
not subject to review by the courts. Appellant’s appointment 
was temporary and subject to further investigation. A tem- 
porary employee is not entitled to the removal procedures of 
the Lloyd-LaFollette Act of 1912 or of the Veterans Prefer- 
ence Act of 1944. According to the Civil Service Regulations, 
a temporary employee may be removed at the discretion of 
the appointing officer and, since the procedural requirements 
of the Department of the Army were met in this case, there 
is no basis for review. 

; I 

Appellant’s disqualification by the 
sion was pursuant to validly authorized 
the discretion of the Commission. 

Commission is likewise not subject to review by the courts. 


ARGUMENT 
L. The removal by the Department of the Army was valid 


Appellant’s appointment of July 15, 1957, was temporary 
and subject to further investigation. Therefore, his removal 
on December 20, 1957, was not subject to the removal provi- 
gions of Section 14 of the Veterans Preference Act of 1944, as 
amended, (5 U.S.C. 863) which by express provision applies 
only “‘to [a] permanent or’ indefinite preference eligible who 
has completed probationary or trial peri »8 See Kohlberg 
“Under the present Civil Service Regulations appointees, other than 
tunporary, are required to serve a’ probationary period of one year. See 


v. Gray, 93 US. App. D.C. 97, 207 F. 2d 35 (1953), certiorart 
denied, 346 U.S. 937; Kirpatrick-v. Gray, 91 US. App. D.C. 
138, 198 F. 2d 533 (1952), certiorari denied, 344 U.S. 880. 

Appellant’s removal was also not subject to the removal 
provisions of Section 6 of the Lloyd-LaFollette Act of 1912, as 
amended, (5 U.S.C. 652), since that section was expressly ap- 
plicable to persons “in the classified civil service.” “Classified 
civil service,” as defined by the statute, includes “all persons 
who have been or may be given a competitive status in the 
classified civil service” (5 U.S.C. 658). Since appellant’s ap- 
pointment was temporary, pending establishment of a register, 
he had no competitive status and the act was not applicable 
to him? 

The only provision in the Civil Service Regulations with 
respect to the removal of a temporary employee is that such 
an employee “may be separated at any time upon notice in 
writing from the appointing officer” (5 CFR. 9.104, supra, 
p. 14). This provision was complied with in the notice of re- 
moval (Civil Service Standard: Form 50) signed by the Ap- 
pointing Officer (supra, pp. 5-6). 

It remains to be determined whether the agency’s own reg- 
ulations were complied with in the removal procedure. Ac- 
cording to the applicable regulations (Appendix B to Def. 
Exhibit 14), an employee against whom adverse action is pro- 
posed is entitled to written advance notice identifying the 
proposed adverse action. The advance notice must state (1) 
any and all reasons, specifically and in detail, for taking the 
‘adverse action, (2) the date when it is planned to make the 
proposed adverse action effective, (3) the right of the em- 
ployee to reply personally and in writing, (4) the time within 
which the reply must be made, (5) and the status of the em- 
ployee during the adverse notice period. The advance notice 
must be dated and signed. In the case of temporary em- 
ployees it must be received at least five calendar days in’ ad- 


5.O.F-R. 2301. Whereas, this provision does not apply to temporary ap- 
pointees, it is to be noted that appellant was separated after less than six 
months of service (supra, pp. 4-5)- 

*See aleo 5 C.F-R. 012(d) excluding temporary appointees from the 
competitive service. . : 
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vance of the date of the proposed adverse action. The 
advance notice which was given in this case is summarized in 
our Counterstatement of the Facts (supra, pp. 4-5) and ap- 
pears in full in the Joint Appendix (J.A. 7-8). It clearly 
meets all of the requirements of the regulations. 

The Army regulations also require that the employee re- 
ceive a written notice of the appointing officer’s decision. The 
notice of decision must be dated and signed and state (1) the 
date when any adverse action will become effective, (2) the 
basis for the decision and (3) the appeal rights of the em- 
ployee. ‘These requirements were also complied with in this 
case (supra, pp. 5-6). 

Appellant contends that it was error for the Court to grant 
the Government’s motion for summary judgment because 
there was an issue of fact as to whether appellant deliberately 
and intentionally falsified his answers to Items 33 and 34 in 
the Standard Form 57 (Br. 7-8). However, “[fJalse state- 
ments may be unintentional” (Kohlberg v. Gray, 93 US. App. 
D.C. at 98, 207 F. 2d 35 at 37). Appellant was not charged 
with deliberate and intentional falsification and the applicable 
army regulations (Seé Appendix A to Def. Ex. 14) do not pro- 
vide that falsification must be intentional and deliberate. The 
grounds are thus stated: 

False statements, misrepresentation, or fraud in ap- 
plication blank or other official records submitted to the 
Army Establishment. Apparent oversights and errors, 
where satisfactorily explained, may be excused where 
not otherwise disqualifying. 
The Appointing Officer determined that appellant's failure to 
give a completely truthful answer was not excusable because 
had the truth been known he might not have been considered 
for employment (supra, p. 5). 

On:reyiew of the charge, the Appointing Officer determined 
that appellant knew the nature of the charge placed against him 
by the Inspectors of the Sex Detail and that his removal was 
justifiable to better promote the efficiency of the Federal Sery- 
ice. ~The Appointing Officer ected elearly within his authority 
under the Civil Service Regulations and, there bemg no pro- 
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cedural violations in the removal proceeding, there is no. basis 
for intervention by the courts. See Eberlein v. United States, 
‘257 US. 82 (1921); Kohlberg v. Gray,. supra; Bailey _v. 
Richardson, 86 US. App. D.C. 248, 266; 182 F. 2d 46, 64(1950), 
affirmed, 341 U.S. 918; Carter v. Forrestal, 85 US. App. D.C. 
58, 175-F. 2d 364 (1949), certiorari denied, 338 U.S. 882; Levy 
v. Woods, & U.S. App. D.C, 138, 171 F. 2d 145 (1948). Thus 
in Kohlberg v. Gray, (93 US. App. D.C. at 98, 207 F. 2d at 
36), this Court, in upholding,a dismissal for falsification of an 
employee application, stated: 
It is not for us to say whether the ‘Commission’s 
finding is correct; “where action is taken in removing 
from office an employee * * * in accordance with the 
requirements of: the statute relating thereto *:* * a 
court of law has no jurisdiction to inquire into the guilt 
or inriocence of the employee as to the charges’ upon 
which he wasremoved.” Levine v. Farley, 70 US. App. 
D.C. 281, 286, 107 F. 2d 186,191. - 


IL. The action by the Civil Service Commission in disquali- 
fying appellant was also valid 

The action of disqualification’and debarment by the Civil 
Service Commission was made pursuant to validly promulgated 
regulations. The Constitution provides that Congress may 
vest the appointment of inferior officers in the President alone 
or in the heads of departments (Article II, sec. 2, clause 2). 
Title 5 of the United States Code, Section 631, authorizes the 
President “to prescribe such regulations for the admissions of 
persons into the eivil service of the United States as may best 
promote the efficiency thereof, and ascertain the fitness of each 
candidate in respect to age, health, character, knowledge, atid 
ability for the branch of service into which he seeks to enter” 
and further authorizes the President to employ “suitable per- 
sons to conduct such inquiries” (supra, p. 11). ‘Sections 632 
and 633 of Title 5 authorizes the President to appoint a Civil 
Service Commission to aid him in carrying into effect the plans 
for a classified or competitive civil service. 
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By Executive Order 10577 (supra, pp. 11-12), the President 
authorized ‘and directed the Civil Service Commission “to 
“promulgate and enforce such regulations as may be necessary 
to carry out the provisions of the Civil Service Act and Rules, 
the Veterans Preference Act; and all other applicable statutes 
or executive orders imposing responsibilities on the Commis- 
sion.” The same Executive Order authorized the Commission 
to make “appropriate investigations to secure enforcement of 
the Civil Service Act, Rules, and Regulations, including inves- 
tigations of the qualifications and suitability of applicants for 
positions in the competitive service” (supra, p. 12). 

Pursuant to the authority granted, the Civil Service Com- 
mission promulgated a regulation establishing grounds for 
disqualifying an applicant for federal employment and further 
providing that a person disqualified for any of the reasons 
listed may, in the discretion of the Commission be denied ap- 
.pointment in the Federal civil service for a period of three 
years (5 CFR. 2.106, supra, pp. 12-13)’ As appellant was 
advised, his disqualification and debarment was based on the 
third item listed in 5 C.F-R. 2.106—ie. “criminal, infamous, 
dishonest, immoral, or notoriously disgraceful conduct.” 

Appellant contends, however, that it was error for the court 
to grant summary judgment since there was an issue of fact 
as to whether his conduct was immoral (Br. 9-11). This con- 
tention is without merit because the incident of appellant’s 
arrest obviously furnishes a basis for disqualification within 
the provisions of the regulation; and, in any event, his dis- 
qualification would not be subject to review by the Courts. 

In Keim v. United States, 177 U.S. 290, 298 (1899), the 
Supreme Court stated: 


. ™ Whether the Civil Service Commission might validly bar a person from 
Federal employment for a period of three years was subject to comment 
-by this Court-in Bailey v. Richardson, 86 U.S. App. D.C. at 256-257, 182 F. 
2a at 54-55. The Court held invalid that portion of an order which barred 
the appellants from federal employment for a period of three years. But at 
that time there was no Civil Service Regulation authorizing such action 
and the court noted: “So far as this record shows, this proscription of 
employment was not pursuant to a general regulation. * * * A general order 
that no person who is denied permanent employment after a conditional 
appointment be reemployed for three years might well be valid.” 
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“The appointment to an official position in the Gov- 
ernment even if it be simply a clerical position, is not 
a mere ministerial act, but one involving the exercise of 
judgment. The appointing power must determine the 
fitness of the applicant; whether or not he is the proper 
one to discharge the duties of the position. Therefore 
it is one of those acts over which the courts have no 
general supervising power.” 

In Jason v. Summerfield, 94 US. App. D.C. 197, 201, 214 F. 
2d 273, 277 (1954), certiorari denied, 348 U.S. 840, this Court 
stated: 

“Moreover, there is no vested right in federal employ- 

the 


App. D.C. 248, 
equally divided 
95 L. Ed. 1352, and 
Compare also Kirkpatrick v. Gray, supra, United States ex rel 
Taylor v. Taft (1904), 24 App. D.C. 95, 98-99 and cases cited 
above (supra, p. 17). 
's contentions 


or the regulations, granting an appli- 

the federal services the right to 

of his disqualification. See 

Bailey v. Richardson (86 US. . D.C. at 257, 182 F. 2d at 

55) wherein this Court stated, “Obviously, an applicant for of- 

fice has no constitutional right to a hearing or specification of 
the reasons why he isnot appointed.” 


CONCLUSION 


Wherefore, it is respectfully submitted that the order of the 
District Court be affirmed. 


GascH, 
United States Attorney. 
Cart W. BELCHER, 
Doris H. SPANGENBURG, 
Assistant United States Attorneys. 
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The appellant, Franklin Edward Kameny, by his attorney 
of record, respectfully petitions for a rehearing of the 
above-entitled cause by the Honorable Court, and upon 
such rehearing and further consideration thereof to modify 
and reverse the decision entered therein on June 23, 1960, 
and for grounds of this petition states as follows: 


In its per curiam opinion, filed herein June 23, 1960, 
this Court decided that appellant was accorded ‘¢all pro- 
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cedural prerogatives required to be extended in the case 
of temporary appointees, and that valid regulations of the 
Civil Service Commission authorized appellant’s separa- 
tion from the service . . . Our decision on this aspect of 
the case makes it unnecessary for us to consider appel- 
lant’s contentions with reference to the conclusions reached 
by the Civil Service Commission’’. (Opinion, p. 3) 


The attention of this Court is respectfully directed to 
the following two respects in which appellant believes the 
decision falls short of full disposition of the questions 
presented: 


1. By virtue of the Civil Service Commission’s letter of 
January 15, 1958, appellant is presently disqualified from 
appointment to any position in the Federal service and is 
likely to remain so. His complaint prayed that such dis- 
qualification be set aside as illegal. Even if he were to 
concede that he was properly dismissed from his position 
with the Army Map Service, appellant is entitled to a 
decision with respect to his complaint against the Civil 
Service Commission. In the absence of such decision, 
appellant is under complete disability either to seek other 
Federal employment or to seek redress by appeal. While 
it is quite true that reinstatement in the Army Map Service 
required a reversal of both decisions complained of, as 
was conceded by counsel for appellant during oral argu- 
ment before this Court, the three-year disqualification 
requires from this Court a decision on Count IT of the 
complaint. 


2. Appellant complained against two decisions of Fed- 
eral Administrative Agencies, not to seek review of the 
agencies’ judgment of fitness, ability or attention to duty, 
as was the case of Hargett v. Summerfield, 100 U.S. App. 
D.C. 85, 243, F. 2d 29, cert. den. 353 U.S. 970 (1957), but 
on the ground—to borrow a phrase from Bolling v. Sharpe, 
347 U.S. 497, 499 (1954)—of a personal discrimination ‘‘so 
unjustifiable as to be violative of due process’’. Neither 
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decision, appellant submits, can stand if it violates the 
clause of the Fifth Amendment which provides ‘‘nor shall 
any person be deprived of his life, liberty or property 
without due process of law’. In Bolling v. Sharpe, supra, 
the Supreme Court of the United States said: 


‘“‘Although the Court has not assumed to define 
‘liberty’ with any great precision, that term is not 
confined to mere freedom from bodily restraint. 
Liberty under law extends to the full range of conduct 
which the individual is free to pursue, and it cannot 
be restricted except for a proper governmental objec- 
tive.’’ 


Appellant has claimed:his liberty under law to compete 
for Government employment on the same basis as other 
citizens of the United States. By his complaint in this 
action, appellant alleged facts to support his contention 
that he was discharged and disqualified not for any want 
of technical ability, nor for dishonesty in answering ques- 


tions on his application form but solely because he was 
suspected of homosexuality. By his prayers for relief, 
in his argument below and in his brief and argument in 
this Court, he has claimed his federally guaranteed right 
to be free from discrimination which, he submits, is no 
less illegal than discrimination based on religious or racial 
grounds. This aspect of the case this Court appears also 
to have overlooked in its consideration of this appeal. 


In Truaz v. Corrigan, 257 U.S. 321, 324 (1921), a decision 
of a state Supreme Court was challenged on the ground 
‘that it denied equal protection of the laws to the appellant. 
The Supreme Court said in that case: 


“In cases brought to this Court from State Courts 
for review, on the ground that a federal right set up 
in the State Court has put its decision on a finding 
that the asserted federal right has no basis in point 
of fact or has been waived or lost, this Court as an 
incident of its power to determine whether a federal 
right has been denied, may go behind the finding to 
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see whether it is without substantial support. If the 
rule were otherwise, it almost always would be within 
the power of a state court practically to prevent review 
here... Another class of cases in which this Court 
will review the finding of the court as to the facts 
is when the conclusion of law and findings of fact are 
so intermingled as to make it necessary, in order to 
pass upon the question to analyze the facts.”’ 


And in Brinkerhoff-Faris Co. v. Hill, 281 US. 673, 680 
(1929), Mr. Justice Brandeis said for the Court that admin- 
istrative and executive decisions are as subject to review as 
those of a court or a legislature: 


“Tf the result above stated were attained by an 
exercise of the state’s legislative power, the trans- 
gression of the due process clause of the Fourteenth 
‘Amendment would be obvious. The violation is none 
the less clear when that result is accomplished by the 
state judiciary in the course of construing an otherwise 
valid state statute. The federal guaranty of due 
process extends to state action through its judicial as 
well as through its legislative, executive or administra- 
tive branch of government.’’ 


In the foregoing passage from Brinkerhoff-Faris Co. v. 
Hill, the Court was using the phrase ‘due process’’ in 
its procedural aspect only; but the last quoted sentence is 
as applicable to a decision involving unequal protection 
or lack of substantive due process as to that which the 
Court had under review. 


Both the above quotations are from cases in which state 
action was challenged on the ground that appellant had 
been denied equal protection of the laws under the Four- 
teenth Amendment. There is, of course, no equal protec- 
tion clause in the Fifth Amendment, as there is in the 
Fourteenth Amendment; moreover, the Fifth Amendment 
and not the Fourteenth, is applicable to the Federal Gov- 
ernment. But the Supreme Court has held that “. .. equal 
protection and due process, both stemming from our 
American ideal of fairness, are not mutually exclusive’’, 
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Bolling v. Sharpe, 347 U.S. 497, 499 (1954). It follows 
that when a Federal Agency’s decision is challenged as 
personally discriminatory in violation of the due process 
clause of the Fifth Amendment, this Court, as well as the 
District Court, must satisfy itself, by going behind the 
agency finding to see whether it is without substantial 
support, 


The Department of the Army assigned two reasons for 
dismissal. The first was that appellant had given false 
answers on his application form. But appellant submits 
for decision that his answers were truthful, not only being 
fully consistent with the law of California where the 
matters involved in the disputed answers arose but also 
sufficiently informative that the agency was able to and 
did obtain such further details, as were necessary in order 
to answer questions not appearing in the application. The 
second reason assigned was that if the agency had had 
such details as they ultimately obtained, appellant ‘‘might 
not’? have received even a temporary appointment. This 
reason clearly implies that it was the details of appel- 
lant’s arrest in California that ‘‘might’’ have prevented 
his appointment, and, since appellant had informed the 
agency of his arrest in his application and was nevertheless 
appointed, it is clear that it was the nature of the charge 
rather than the mere fact of the arrest that formed the 
basis of the agency’s decision. The charge, however, was 
as the records of California show, dismissed, a verdict 
of ‘‘not guilty’’ being entered. Appellant cited decisions 
of the Courts of California in support of these contentions. 
An opinion of the Attorney-General of California is to the 
same effect, holding that answers in an application similar 
to those given by appellant are truthful under California 
law. 


Appellant contends that the reasons given by the Depart- 
ment of the Army for his dismissal are therefore without 
substance. And in view of the investigation to which he 
was subjected by the Civil Service Commission, prior to 
both his dismissal and disqualification, appellant contends 
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that the basis for both decisions was a suspicion of homo- 
sexuality, which the Civil Service Commission cloaked with 
the term ‘‘immoral conduct’’. 


Appellant contends that the only ‘‘proper Governmental 
objective’’, Bolling v. Sharpe, supra, for either the Army 
Map Service or the Civil Service Commission in deciding 
his appeals was, in the words of the notice of separation 
sent him on December 20, 1957 (quoted in this Court’s 
opinion, page 3), ‘‘to better promote the efficiency of the 
Federal service’’. 


Appellant submits that a discrimination against him on 
the ground of a suspicion that his sex life may be dif- 
ferent from other citizens bears no reasonable relation to 
the objective of bettering the efficiency of the Federal 
Service and that any decision based on such discrimination 
must be set aside. 


The triable issues of fact are the same with respect to 
each aspect of the case, viz, whether the respective agencies 
had sufficient or any evidence, other than suspicion of 
appellant as a homosexual, to support their decisions to 
dismiss and disqualify appellant from the Federal service. 


In any event, appellant is entitled to decisions on both 
counts of his complaint, so that he may return to his 
former job; seek other Federal employment or seek redress 
by further appeal to defend his constitutional rights. 


Respectfully submitted, 


Byron N. Scorr 
Attorney for Appellant 
517 Wyatt Building 
Washington 5, D. C. 
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